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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28, Defendants-Appellants the Federal Housing 

Finance Agency, in its capacity as Conservator (“FHFA” or “Conservator”) of the 

Federal National Mortgage Association (“Fannie Mae”) and the Federal Home Loan 

Mortgage Corporation (“Freddie Mac”); Fannie Mae; and Freddie Mac state as 

follows: 

I. Parties and Amici 

Defendants-Appellants (“Defendants”) in these consolidated cases are: 

• FHFA, in its capacity as Conservator of Fannie Mae and Freddie Mac; 

• Fannie Mae; 

• Freddie Mac. 

Plaintiffs-Appellees/Cross-Appellants (“Plaintiffs”) in these consolidated 

cases are: 

• Berkley Insurance Company; 

• Acadia Insurance Company; 

• Admiral Indemnity Company; 

• Admiral Insurance Company; 

• Berkley Regional Insurance Company; 

• Carolina Casualty Insurance Company; 
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• Midwest Employers Casualty Insurance Company; 

• Nautilus Insurance Company; 

• Preferred Employers Insurance Company; 

• Joseph Cacciapalle; 

• Michelle M. Miller; 

• Timothy J. Cassell; 

• Barry P. Borodkin. 

No amici or intervenors appeared in the district court.  The following parties 

appeared as amici in the prior appeal in this case in Case No. 14-5243 (consolidated 

with Nos. 14-5254, 14-5260, 14-5262): 

• Center for Individual Freedom (in support of Plaintiffs); 

• Association of Mortgage Investors, Mr. Robert H. Hartheimer, 

Independent Community Bankers of America and Mr. William M. 

Isaac (in support of Plaintiffs); 

• 60 Plus Association, Inc. (in support of Plaintiffs); 

• National Black Chamber of Commerce (in support of neither party); 

• Investors Unite (in support of Plaintiffs); 

• Timothy Howard and the Coalition for Mortgage Security (in support 

of Plaintiffs); 
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• Stephen Rattien, Pershing Square Capital Management, LP, Louise 

Rafter, and Josephine Rattien (in support of Plaintiffs); 

• Jonathan R. Macey (in support of Plaintiffs); 

• Better Markets, Inc. (in support of Defendants); 

• Federal Deposit Insurance Corporation (in support of Defendants). 

II. Rulings Under Review 

Defendants appeal the final judgment entered on March 20, 2024, JA2349, all 

errors of law, the Opinions and Orders denying Defendants’ Rule 50(b) Motion for 

Judgment as a Matter of Law dated March 14, 2025, JA2371, JA2393, and all earlier, 

merged judgments and orders, including the Orders granting in part and denying in 

part Defendants’ Motion to Dismiss following remand, JA152, JA187; the Orders 

denying Defendants’ Motion for Reconsideration of the Order on the Motion to 

Dismiss following remand, JA207; the Orders granting in part and denying in part 

Defendants’ Motion for Summary Judgment, JA234, JA235; the bench Orders 

denying Defendants’ Motions under Rule 50(a) and to decertify the classes in the 

first trial, JA525-26; the bench Order denying Defendants’ Motion under Rule 50(a) 
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in the second trial, JA1445; the Orders granting Plaintiffs’ Motion for Entry of Final 

Judgment, JA2338; and the Order Governing Plan of Allocation, JA2354. 

III. Related Cases 

 This case was previously before this Court in Case No. 14-5243, and 

consolidated cases 14-5254, 14-5260, 14-5262.   

There are three related cases pending in other federal appellate courts, two of 

which have been consolidated: Fisher v. United States, No. 24-1167 (Fed. Cir.), 

appeal docketed November 20, 2023; Reid v. United States, No. 24-1168 (Fed. Cir.), 

appeal docketed November 20, 2023 (consolidated with Fisher); and Kelly v. United 

States, No. 24-2042 (Fed. Cir.), appeal docketed July 3, 2024. 

Defendants know of no other “related cases,” as that term is defined by D.C. 

Circuit Rule 28(a)(1)(C), pending in other federal appellate courts or any other court 

in the District of Columbia. 
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CORPORATE DISCLOSURE STATEMENT 

As a federal agency, FHFA is not required to file corporate disclosure 

statements under Rule 26.1 of the Federal Rules of Appellate Procedure and D.C. 

Circuit Rule 26.1.   

Fannie Mae is a government-sponsored enterprise chartered by Congress to 

“establish secondary market facilities for residential mortgages,” to “provide 

stability in the secondary market for residential mortgages,” and to “promote access 

to mortgage credit throughout the Nation.”  12 U.S.C. § 1716(1), (4).  Fannie Mae 

has no parent corporation.  It is a publicly traded company and, according to public 

securities filings, no publicly held corporation owns more than 10% of Fannie Mae’s 

common stock.   

Freddie Mac is a government-sponsored enterprise chartered by Congress “to 

promote access to mortgage credit throughout the Nation.”  12 U.S.C. § 1451 note. 

Freddie Mac has no parent corporation.  It is a publicly traded company and, 

according to public securities filings, no publicly held corporation owns 10% or 

more of Freddie Mac’s common stock. 
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xvi 

STATEMENT CONCERNING ORAL ARGUMENT 

Appellants respectfully submit that oral argument would aid the Court in 

deciding the important question of statutory interpretation and other legal issues 

presented in this appeal.  
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INTRODUCTION 

In the depths of the 2008 financial crisis, with the housing market in collapse 

and Fannie Mae and Freddie Mac (the “Enterprises”) teetering on insolvency, 

Congress created the Federal Housing Finance Agency (“FHFA”) and authorized its 

appointment as the Enterprises’ Conservator.  To stabilize the mortgage market, 

Congress gave FHFA broad discretion to act in the public’s “best interests”—even 

if doing so conflicted with the interests of the Enterprises or their shareholders.  The 

government then injected nearly $200 billion in taxpayer funds to buttress the 

Enterprises and preserve confidence in the secondary mortgage market.  It worked. 

Plaintiffs here are a group of current Enterprise shareholders who assert that 

their shares lost value due to one aspect of the very efforts that helped save the 

Enterprises—and their share prices—from total ruin.  This Court previously rejected 

most of Plaintiffs’ claims but gave them a final chance to state a viable cause of 

action.  Perry Cap. LLC v. Mnuchin (“Perry II”), 864 F.3d 591, 598-603 (D.C. Cir. 

2017).  This appeal concerns Plaintiffs’ sole remaining claim: that FHFA, as 

Conservator, violated the implied covenant of good faith and fair dealing in 

Plaintiffs’ shareholder contracts.  Specifically, Plaintiffs contend that FHFA’s 

agreement to the “Net Worth Sweep”—a component of the Third Amendment to the 

Enterprises’ funding agreements with Treasury—was arbitrary and unreasonable 

because it eliminated the possibility of future dividends.  They claim the Sweep 
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harmed them by causing a one-day drop in Enterprise share prices in August 2012.  

A jury awarded them over half a billion dollars. 

That verdict cannot stand.  To begin, Plaintiffs’ claim is barred by an 

intervening Supreme Court decision.  After this Court’s decision in Perry II, the 

Supreme Court in Collins v. Yellen, 594 U.S. 220 (2021), unanimously rejected 

another shareholder challenge to the Net Worth Sweep advancing arguments 

materially identical to those Plaintiffs assert.  The Court held that the Conservator’s 

“business decisions are protected from judicial review” under 12 U.S.C. § 4617(f), 

and that FHFA reasonably concluded that the Sweep served the public’s interest in 

a stable mortgage market—even if it disfavored private shareholders—by ending 

“the circular practice of drawing funds from [Treasury] just to hand those funds 

back” to Treasury.  Collins, 594 U.S. at 233, 239, 254.  A jury cannot second-guess 

the Supreme Court’s reasonableness determination. 

Setting Collins aside, Plaintiffs’ claim fails at every turn.  The implied 

covenant does not apply here because there is no contractual “gap” for it to fill—

Congress authorized FHFA to act in the “best interests” of the public, and that 

standard is embedded in Plaintiffs’ shareholder contracts.  Further, Plaintiffs’ theory 

amounts to an anticipatory breach claim that is legally barred—shareholders in 

unilateral contracts cannot sue over a lost possibility of future dividends.  And their 

damages theory rests on a market blip, not actual harm—an ephemeral one-day 
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stock-price drop that quickly rebounded, and that Plaintiffs never connected to any 

actual or enduring harm to themselves.  Finally, many of the Plaintiffs lack standing 

because they purchased their shares after the Sweep and thus suffered no loss. 

In addition to these myriad legal defects, Plaintiffs’ claim defies 

commonsense.  Plaintiffs contend that the Net Worth Sweep upset their reasonable 

expectations relating to dividends.  But by the time FHFA agreed to the Sweep, any 

expectation that shareholders would receive dividends was fanciful.  Years before 

the Sweep, through actions Plaintiffs do not challenge here, the Conservator in 2008 

eliminated dividends to private shareholders, then signed funding agreements with 

Treasury that independently barred their payment.   

Plaintiffs reaped the benefits of a taxpayer-funded rescue, without which their 

investments would be entirely worthless.  This case is not about protecting 

shareholders’ reasonable expectations; it is an attempt to manufacture liability for a 

crisis-era decision that Congress and the shareholder contracts authorized, that 

FHFA reasonably executed, and that the Supreme Court already validated.  Plaintiffs 

seek a windfall for a loss they never actually suffered, based on expectations the law 

does not recognize, under a theory the law does not permit. 

This Court should reverse the judgment below and bring this long-running 

litigation to a close. 
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JURISDICTIONAL STATEMENT 

The district court invoked jurisdiction under 28 U.S.C. §§ 1331 and 1367.  

Defendants filed a timely notice of appeal on April 11, 2025.  JA2394.  This Court 

has jurisdiction under 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

1. Whether the Supreme Court’s decision in Collins v. Yellen, 594 U.S. 

220, 239, 254 (2021), which held as a matter of law that the Conservator’s “business 

decisions are protected from judicial review” under 12 U.S.C. § 4617(f) and that 

“FHFA could have reasonably concluded that [the Net Worth Sweep] was in the best 

interests of members of the public who rely on a stable secondary mortgage market,” 

forecloses Plaintiffs’ claim that FHFA acted “arbitrarily and unreasonably” in 

making the business decision to agree to the Net Worth Sweep. 

2. Whether the implied covenant of good faith and fair dealing applies 

where the shareholder contracts at issue specify the scope of FHFA’s contractual 

discretion through their incorporation of the Housing and Economic Recovery Act’s 

“best interests” provision, 12 U.S.C. § 4617(b)(2)(J). 

3. Whether Plaintiffs’ claim that the Net Worth Sweep reduced the value 

of their shares by depriving them of potential future dividends is a non-cognizable 

claim for anticipatory breach of contract. 
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4. Whether Plaintiffs, who are current shareholders, proved harm or 

damages with reasonable certainty where they based their damages on a one-day 

drop in share prices, but failed to present evidence accounting for the prompt 

rebound in share prices or evidence excluding a potential alternative cause of the 

one-day price drop. 

5. Whether Plaintiffs who purchased their shares after the Net Worth 

Sweep lack standing because the implied covenant claim here was not automatically 

assigned to subsequent purchasers (i.e., the claim did not “travel with the shares”). 

STATUTORY AND REGULATORY PROVISIONS 

Relevant provisions are reproduced in the addendum. 

STATEMENT OF THE CASE 

A. The Enterprises and Their Contracts with Private Shareholders 

Fannie Mae and Freddie Mac are government-sponsored enterprises that 

Congress established to expand access to home-mortgage credit and promote 

affordable housing.  Perry II, 864 F.3d at 599.  They are “vital for the Nation’s 

economic health,” and their failure would “imperil” the broader national economy.  

Id. at 598-99. 

The Enterprises have long had private shareholders who, by purchasing 

shares, enter into a shareholder contract.  Fairholme Funds, Inc. v. FHFA (“MTD 

Ruling II”), 2018 WL 4680197, at *8-9 (D.D.C. Sept. 28, 2018).  This contract 
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encompasses not only the stock certificate, corporate charter, and bylaws, but also 

“the corporate law under which the corporation is formed and regulated.”  Id. at *8.  

By operation of law, shareholders are bound by the contract’s terms, including any 

subsequent modifications to those terms.  Id. at *9; see JA2330. 

Private shareholders have no legal entitlement to dividends.  The shareholder 

contracts “do not require the Board of either Enterprise to declare dividends.”  

JA2401.  Instead, they “provide for dividends ‘if declared by the Board of Directors, 

in its sole discretion.’”  Perry II, 864 F.3d at 631 (citation omitted); see JA2401. 

B. HERA, the Conservatorships, and the PSPAs 

The Enterprises “became major players in the United States’ housing market.  

Indeed, in the lead up to 2008, [their] mortgage portfolios had a combined value of 

$5 trillion and accounted for nearly half of the United States mortgage market.  But 

in 2008, the United States economy fell into a severe recession, in large part due to 

a sharp decline in the national housing market.  [The Enterprises] suffered a 

precipitous drop in the value of their mortgage portfolios, pushing [them] to the brink 

of default.”  Perry II, 864 F.3d at 599.  In 2008 alone, the Enterprises “lost 

more ... than they had earned in the previous 37 years combined.  Though they 

remained solvent, many feared the [Enterprises] would eventually default and throw 

the housing market into a tailspin.”  Collins, 594 U.S. at 228 (citation omitted).   
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In response to this unprecedented crisis, Congress enacted the Housing and 

Economic Recovery Act of 2008 (“HERA”).  HERA established FHFA as the 

Enterprises’ safety-and-soundness regulator and authorized its Director to place 

either Enterprise into conservatorship or receivership.  JA2401-02.  HERA also 

authorized the Treasury Department to purchase Enterprise securities to infuse the 

Enterprises with capital and ensure their liquidity and stability.  Perry II, 864 F.3d 

at 600; see JA1596.   

On September 6, 2008, FHFA’s Director placed the Enterprises into 

conservatorships and immediately announced that the Enterprises’ “common stock 

and preferred stock dividends will be eliminated.”  JA2402.  HERA “invests FHFA 

as conservator with broad authority and discretion over the operation of” the 

Enterprises.  Perry II, 864 F.3d at 600.  Unlike in a “typical conservatorship,” HERA 

authorizes FHFA to take action “that, while not in the best interests of the regulated 

entity, is beneficial to the Agency and, by extension, the public it serves.”  Collins, 

594 U.S. at 238.  In other words, FHFA “can subordinate the best interests of the 

[Enterprises] to ... those of the public.”  Id. at 254.  HERA’s “best interests” 

provision is undisputedly incorporated into Plaintiffs’ shareholder contracts.  MTD 

Ruling II, 2018 WL 4680197, at *9. 

On September 7, 2008, the Conservator entered into the Senior Preferred 

Stock Purchase Agreements (“PSPAs”) with Treasury on behalf of each Enterprise.  
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Under the PSPAs, Treasury committed to make up to $100 billion available to each 

Enterprise (the “Treasury Commitment” or “Commitment”) to ensure that they 

maintained positive net worth.  JA2403.  “In exchange for that extraordinary capital 

infusion, Treasury received one million senior preferred shares in each company.”  

Perry II, 864 F.3d at 601.  As relevant here, “[t]hose shares entitled Treasury to: (i) a 

$1 billion senior liquidation preference—a priority right above all other 

stockholders, whether preferred or otherwise, to receive distributions from assets if 

the entities were dissolved; [and] (ii) a dollar-for-dollar increase in that liquidation 

preference each time Fannie and Freddie drew upon Treasury’s funding 

commitment.”  Id.  The PSPAs also required the Enterprises to pay quarterly 

dividends to Treasury “at a rate of 10% of Treasury’s liquidation preference or a 

commitment to increase the liquidation preference by 12% ....”  Id.; see JA2403.  

The PSPAs also explicitly “barred the Enterprises from making any other 

distributions to Enterprise stockholders—including issuing dividends to 

shareholders—without Treasury’s consent.”  JA2404; see JA3331 § 5.1 (Fannie 

Mae); JA3346 § 5.1 (Freddie Mac). 

In 2009, as the Enterprises’ losses deepened and their draws on the Treasury 

Commitment grew, the PSPAs were amended twice to increase the Commitment in 

order to prevent the Enterprises’ collapse.  The First Amendment doubled the 

Commitment to $200 billion for each Enterprise.  JA2404.  When even that appeared 
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insufficient, the Second Amendment increased the Commitment to an unlimited 

amount through December 31, 2012, when it would again become capped.  Id.  

The Enterprises “drew sizeable amounts from Treasury’s capital 

commitment ....”  Collins, 594 U.S. at 233.  “And because of the fixed-rate dividend 

formula [under the original PSPAs], the more money they drew, the larger their 

dividend obligations became.  The [Enterprises] consistently lacked the cash 

necessary to pay them, and they began the circular practice of drawing funds from 

Treasury’s capital commitment just to hand those funds back as a quarterly 

dividend.”  Id. 

“By the middle of 2012, the [Enterprises] had drawn over $187 billion, and 

$26 billion of that was used to satisfy their dividend obligations.”  Id.  With the 

Treasury Commitment to be capped at the end of 2012, “there was a realistic 

possibility that the [Enterprises] would have consumed some or all of the remaining 

capital commitment in order to pay their dividend obligations, which were 

themselves increasing in size every time the [Enterprises] made a draw.”  Id. at 239. 

C. The Third Amendment to the PSPAs 

On August 17, 2012, the Conservator and Treasury amended the PSPAs for a 

third time.  The Third Amendment ended the unsustainable practice of circular draws 

by “replac[ing] the fixed-rate dividend formula (which was tied to the size of 

Treasury’s investment) with a variable dividend formula (which was tied to the 
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companies’ net worth).”  Id. at 233.  Under this variable dividend, “[i]f the net worth 

of Fannie Mae or Freddie Mac at the end of a quarter exceeded the capital reserve, 

the amendment required the company to pay all of the surplus to Treasury.  But if a 

company’s net worth at the end of a quarter did not exceed the reserve or if it lost 

money during a quarter, the amendment did not require the company to pay 

anything.”  Id. at 234 (emphasis omitted).  The Conservator agreed to the Net Worth 

Sweep to place the Enterprises on sounder financial footing.  Id. at 234, 239.  The 

Third Amendment also required the Enterprises to shrink their retained mortgage 

portfolios at an accelerated pace to “reduce risk exposure.”  JA4417.1   

D. Procedural History 

 Plaintiffs’ Lawsuits and Defendants’ Motions to Dismiss 

This appeal involves two lawsuits brought in 2013 challenging the Net Worth 

Sweep: (1) a class action on behalf of current holders of Freddie Mac common stock 

and both Enterprises’ junior preferred stock (“Class Plaintiffs”), and (2) an 

individual action by owners of both Enterprises’ junior preferred stock (“Berkley 

Plaintiffs”).  Perry Cap. LLC v. Lew (“Perry I”), 70 F. Supp. 3d 208, 214 (D.D.C. 

2014).  Initially, the lawsuits asserted claims for violations of the Administrative 

 
1  Later, FHFA and Treasury adopted a Fourth Amendment, which “eliminated the 

variable dividend formula” (i.e., the Net Worth Sweep) and replaced it with 

increases to Treasury’s liquidation preference that allowed the Enterprises to build 

capital.  Collins, 594 U.S. at 244; see JA2411.   
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Procedure Act and the Takings Clause, breach of fiduciary duty, breach of contract, 

and breach of the implied covenant of good faith and fair dealing.  Id. at 218.  All 

Plaintiffs claimed that they were injured because the Net Worth Sweep deprived 

them of potential future dividends and rights in a liquidation.  Id. at 218-19.  The 

district court dismissed the action in its entirety.  Id. at 246.   

 The First Appeal 

This Court affirmed the district court’s dismissal in most respects.  Perry II, 

864 F.3d at 598-99.  It held that under Delaware and Virginia law,2 Plaintiffs “have 

no enforceable right to dividends because the [stock] certificates accord the 

Companies complete discretion to declare or withhold dividends.”  Id. at 629.  But 

the Court remanded for further consideration of Plaintiffs’ claims for breach of 

contract with respect to liquidation preferences and breach of the implied covenant 

with respect to liquidation preferences and dividends.  Id. at 633-34. 

On remand, after Plaintiffs filed amended complaints adding more claims, the 

district court dismissed everything except the implied covenant claim regarding 

dividends.  MTD Ruling II, 2018 WL 4680197, at *7.  The court then denied 

Defendants’ motion for reconsideration, which sought dismissal of the implied 

covenant claim as asserting a non-cognizable anticipatory breach.  JA210. 

 
2  Delaware law applies to contract claims relating to Fannie Mae, and Virginia law 

applies to contract claims relating to Freddie Mac.  Perry II, 864 F.3d at 626 n.24. 
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 The Supreme Court’s Decision in Collins v. Yellen 

Private shareholders also brought separate lawsuits against the federal 

government challenging the Net Worth Sweep in other courts, which uniformly 

dismissed them.  Collins, 594 U.S. at 237 (collecting cases).  In Collins, shareholders 

asserted that the Sweep violated the Constitution and the APA.  Like Plaintiffs here, 

they “claim[ed] that the [Conservator] adopted the third amendment at a time when 

the [Enterprises] were on the precipice of a financial uptick and that they would soon 

have been in a position not only to pay cash dividends, but also to build up capital 

buffers to absorb future losses.”  Id. at 240.  The Collins plaintiffs also “contend[ed] 

that the FHFA could have protected Treasury’s capital commitment by ordering the 

[Enterprises] to pay the dividends in kind rather than in cash.”  Id.   

The Supreme Court unanimously rejected those arguments.  It held that the 

Conservator “can subordinate the best interests of the [Enterprises] to its own best 

interests and those of the public,” id. at 254 (citing 12 U.S.C. § 4617(b)(2)(J)(ii)), 

and that the Conservator’s “business decisions are protected from judicial review,” 

id. (citing § 4617(f)).  The Court further held that FHFA, as Conservator, acted 

within its statutory authority under HERA’s “best interests” provision when agreeing 

to the Net Worth Sweep, because FHFA “could have reasonably concluded that [the 

Sweep] was in the best interests of members of the public who rely on a stable 

secondary mortgage market.”  Id. at 239.  At the time of the Third Amendment, 
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“there was a realistic possibility that the [Enterprises] would have consumed some 

or all of the remaining capital commitment in order to pay their dividend obligations, 

which were themselves increasing in size every time the [Enterprises] made a draw.  

The third amendment eliminated this risk …. ”  Id.  The Court thus held that FHFA 

acted reasonably to “ensure[] that all of Treasury’s capital was available to backstop 

the [Enterprises’] operations during difficult quarters.”  Id.  

 Class Certification and Summary Judgment 

In 2021, the district court certified three classes of “current holders” of 

Enterprise shares—“or their successors in interest to the extent shares are sold after 

the date of certification and before any final judgment or settlement”—under Rule 

23(b)(3).  In re Fannie Mae/Freddie Mac Senior Preferred Stock Purchase 

Agreement Class Action Litigs. (“Class Cert. Ruling”), 2021 WL 5799379, at *3 

(D.D.C. Dec. 7, 2021); JA232.3  These “current holders” include those who have 

held their shares continuously since before the Third Amendment and those who 

purchased their shares after the Third Amendment.   

In 2022, the district court granted partial summary judgment for Defendants.  

Fairholme Funds, Inc. v. FHFA (“MSJ Ruling”), 2022 WL 4745970 (D.D.C. Oct. 3, 

2022).  It rejected Plaintiffs’ lost-dividends damages theory—which claimed that the 

 
3 The district court defined “final judgment” here to mean its judgment after 

resolution of all appeals or expiration of appeal deadlines.  JA2350 n.1; JA2354-55.    
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Net Worth Sweep deprived them of dividends they otherwise would have received—

as impermissibly speculative.  Id. at *9-10.  But the court found that a genuine 

dispute of material fact precluded summary judgment on Plaintiffs’ lost-value 

damages theory, which claimed that the Sweep caused their shares to decline in value 

by eliminating any possibility of future dividends.  Id. at *11.  The court rejected 

Defendants’ arguments that Collins foreclosed Plaintiffs’ implied covenant claim 

and that the shareholder contracts contain no “gaps” for the implied covenant to fill.  

Id. at *5-7; see Fairholme Funds, Inc. v. FHFA (“SJ Reconsideration Ruling”), 2022 

WL 11110548, at *6 (D.D.C. Oct. 19, 2022) (denying Plaintiffs’ motion to 

reconsider summary judgment dismissing lost-dividends theory).  

 The Trials 

A first trial in 2022 ended in a mistrial.  The second took place in 2023. 

Both trials involved a single claim: that Defendants breached the implied 

covenant by agreeing to the Net Worth Sweep.  JA2330-32.  Plaintiffs sought 

damages under the “lost-value theory,” contending that the Sweep caused a one-day 

decline in the market value of the relevant Enterprise shares on August 17, 2012—

the date the Third Amendment was announced.  JA2385.  

In calculating that lost value, Plaintiffs’ damages expert, Dr. Mason, relied on 

a draft event study in the work papers of Defendants’ expert, Dr. Attari.  That study 

showed a $1.6 billion decline in the market value of the relevant Enterprise shares 
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on August 17, 2012, but also revealed that the share prices substantially rebounded 

within approximately six weeks.  JA2972-73. 

During trial, Defendants orally moved for judgment as a matter of law under 

Rule 50(a) which the court denied.  JA1433-45; August 1, 2023 Minute Entry. 

The jury returned a verdict for Plaintiffs, awarding $299.4 million to Fannie 

Mae junior preferred shareholders, $281.8 million to Freddie Mac junior preferred 

shareholders, and $31.2 million to Freddie Mac common shareholders.  JA2336.   

The district court entered judgment, including prejudgment interest, in the 

amount of $812,050,000.  JA2351.   

 Denial of Defendants’ Rule 50(b) Motion 

Defendants filed a renewed motion for judgment as a matter of law under Rule 

50(b).  Berkley Ins. Co. v. FHFA (“Rule 50(b) Decision”), 2025 WL 823938, at *4 

(D.D.C. Mar. 14, 2025).    

The district court invoked the law-of-the-case doctrine to deny Defendants’ 

arguments that (1) Collins forecloses Plaintiffs’ claim; (2) the shareholder contracts 

contain no “gap” for the implied covenant to fill; and (3) post-Third Amendment 

purchasers lack Article III standing.  Id. at *6-11.  The court refused to consider 

Defendants’ argument that Plaintiffs are asserting a non-cognizable anticipatory 

breach claim because Defendants had not raised the issue in their Rule 50(a) motion 
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at trial.  Id. at *7.4  And the court denied Defendants’ argument that Plaintiffs failed 

to prove harm or damages with reasonable certainty, finding that Plaintiffs properly 

based harm and damages on the one-day share-price drop, despite the prompt 

rebound and Plaintiffs’ failure to address a potential alternative cause of the drop.  

Id. at *8-10.   

SUMMARY OF ARGUMENT 

Plaintiffs’ implied covenant claims fail as a matter of law for several 

independent reasons. 

First, the claim is foreclosed by Collins, which held that the Conservator’s 

“business decisions are protected from judicial review” under 12 U.S.C. § 4617(f), 

and that the Conservator “could have reasonably concluded that [the Net Worth 

Sweep] was in the best interests of members of the public who rely on a stable 

secondary mortgage market.”  594 U.S. at 239, 254 (emphasis added).  Given those 

unanimous holdings, a jury could not properly determine that the Conservator’s 

business decision to enter into the Net Worth Sweep was unreasonable.   

Second, the implied covenant does not even apply here.  “When a contract 

confers discretion on one party,” “the implied covenant does not come into play 

when ‘the scope of discretion is specified,’ because in that instance, ‘there is no 

 
4  This purely legal issue was raised and ruled upon in Defendants’ motion to dismiss 

and motion for reconsideration, Rule 50(b) Decision, 2025 WL 823938, at *7 n.5, 

and thus preserved for appeal.  See Dupree v. Younger, 598 U.S. 729, 736 (2023).   
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gap.’”  DG BF, LLC v. Ray, 2021 WL 776742, at *15 (Del. Ch. Mar. 1, 2021).  Thus, 

for example, if a contract specifies that a party must exercise its discretion 

“reasonably” or in “good faith,” or in the “best interest” of an entity, the implied 

covenant does not apply.  Policemen’s Annuity & Benefit Fund of Chi. v. DV Realty 

Advisors LLC, 2012 WL 3548206, at *12 (Del. Ch. Aug. 16, 2012).  Here, the 

shareholder contracts specify the scope of FHFA’s contractual discretion through 

their incorporation of HERA’s “best interests” provision.  That provision—not the 

implied covenant—specifies how FHFA may exercise its discretion and precludes 

the claim that FHFA should exercised its discretion in favor of shareholders. 

Third, Plaintiffs’ implied covenant claim alleges a non-cognizable 

anticipatory breach of contract.  When a party repudiates future performance of a 

contract, the opposing party may sue for anticipatory breach immediately only if the 

contract remains bilateral.  Fairfax-Falls Church Cmty. Servs. Bd. v. Herren, 337 

S.E.2d 741, 744 (Va. 1985); Meso Scale Diagnostics, LLC v. Roche Diagnostics 

GmbH, 62 A.3d 62, 78 n.102 (Del. Ch. 2013).  Here, Plaintiffs claim that the Net 

Worth Sweep repudiated the Enterprises’ future dividend-related obligations.  But 

they cannot sue for that anticipatory breach because the shareholder contracts are 

unilateral, not bilateral: shareholders fully completed their performance simply by 

purchasing the shares. 
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Fourth, Plaintiffs failed to prove harm or damages with reasonable certainty 

based on the one-day share-price drop.  Specifically, Plaintiffs failed to introduce 

evidence (1) accounting for the fact that share prices promptly rebounded; 

(2) accounting for a potential alternative cause of the one-day share-price drop; or 

(3) showing that current shareholders are worse off today than they would be 

without the Net Worth Sweep.  Thus, the jury had no basis to find with reasonable 

certainty that the Sweep harmed current shareholders. 

Finally, even if any Plaintiffs have cognizable claims at all, Plaintiffs who 

purchased shares after August 17, 2012, lack standing because they were not injured 

by the one-day share-price drop and the claim here does not “travel with the share.”  

Plaintiffs do not contend that post-Third Amendment purchasers were themselves 

injured, but argue that the sellers’ implied covenant claim was automatically 

assigned to subsequent purchasers.  That defies settled law that legal claims related 

to a security “are not automatically assigned to a subsequent purchaser upon the sale 

of the underlying security.”  Bluebird Partners, L.P. v. First Fid. Bank, N.A. N.J., 

85 F.3d 970, 974 (2d Cir. 1996).  Thus, if the Court reaches this issue, the claims of 

post-Third Amendment purchasers should be dismissed for lack of standing. 

STANDARD OF REVIEW 

This Court reviews de novo purely legal errors adjudicated on a motion to 

dismiss, motion for summary judgment, or Rule 50(b) motion.  Bauer v. Fed. 
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Deposit Ins. Corp., 38 F.4th 1114, 1121 (D.C. Cir. 2022); Liff v. Off. of Inspector 

Gen. for U.S. Dep’t of Labor, 881 F.3d 912, 918 (D.C. Cir. 2018); Muldrow v. Re-

Direct, Inc., 493 F.3d 160, 165 (D.C. Cir. 2007).  

ARGUMENT   

I. THE SUPREME COURT’S COLLINS DECISION FORECLOSES 

PLAINTIFFS’ IMPLIED COVENANT CLAIM  

In Collins, the Supreme Court unanimously held that the Conservator’s 

business decisions are protected from judicial review under § 4617(f), and that the 

Conservator acted reasonably in agreeing to the Net Worth Sweep.  As a matter of 

law, those holdings foreclose Plaintiffs’ claim that the Conservator’s decision to 

agree to the Sweep was arbitrary or unreasonable in violation of the implied 

covenant.  JA2330.  Collins disposes of this case.  

For starters, Collins emphasized that § 4617(f)—which prohibits courts from 

taking “any action to restrain or affect the exercise of [the] powers or functions of 

the Agency as a conservator”—“sharply circumscribe[s] judicial review of any 

action that the FHFA takes as a conservator.”  594 U.S. at 236-37.  As Collins held, 

the Conservator’s business decisions—including those made for the public’s 

benefit—“are protected from judicial review” under § 4617(f).  Id. at 254; see Jacobs 

v. FHFA, 908 F.3d 884, 895 (3d Cir. 2018) (holding that § 4617(f) barred money-

damages claim because it “forbids courts to take ‘any action’ that seeks to ‘restrain 

or affect’ the Agency’s exercise of its powers as conservator,” and “[i]f monetary 
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relief would have that effect, then it is barred”).  The decision challenged in this case 

was a core exercise of the Conservator’s broad “powers under HERA” that allow the 

Conservator to “subordinat[e] the best interests of the Enterprises and [their] 

shareholders to [FHFA’s] own best interests and those of the public.”  Fairholme 

Funds, Inc. v. United States, 26 F.4th 1274, 1286-87 (Fed. Cir. 2022) (relying on 

Collins).  Thus, neither the jury nor the court below could second-guess the 

reasonableness of the Conservator’s decision to agree to the Net Worth Sweep. 

Importantly, Collins squarely rejected the central element of Plaintiffs’ 

implied covenant claim—that FHFA acted “arbitrarily or unreasonably” in agreeing 

to the Net Worth Sweep.  JA2331.  Collins upheld the pleading-stage dismissal of a 

claim by shareholder plaintiffs challenging the Sweep under the APA.  The Court 

unanimously held—while assuming the truth of factual allegations materially 

identical to Plaintiffs’ positions here, and drawing all reasonable inferences in the 

shareholder plaintiffs’ favor—that FHFA’s agreement to the Sweep was within the 

Conservator’s statutory authority, and therefore not actionable under the APA, 

because it was reasonable. 

In particular, Collins held that the Net Worth Sweep was within FHFA’s 

statutory authority to act in the “best interests” of the public because FHFA 

“reasonably viewed [the Sweep] as more certain to ensure market stability” than the 

alternative approaches favored by the shareholder plaintiffs.  594 U.S. at 240 
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(emphasis added).  “The facts alleged in the complaint,” the Court explained, 

“demonstrate that the FHFA chose a path of rehabilitation that was designed to serve 

public interests by ensuring [the Enterprises’] continued support of the secondary 

mortgage market.”  Id. at 238.  It was “undisputed” that the Enterprises “had 

repeatedly been unable to make their fixed quarterly dividend payments without 

drawing on Treasury’s capital commitment,” and that “the cap on Treasury’s capital 

commitment was scheduled to be reinstated” at the end of 2012.  Id. at 239.  “If 

things had proceeded as they had in the past, there was a realistic possibility that the 

[Enterprises] would have consumed some or all of the remaining capital 

commitment in order to pay their dividend obligations, which were themselves 

increasing in size every time the [Enterprises] made a draw.”  Id.  The Net Worth 

Sweep “eliminated this risk.”  Id.  The Court thus held that there was a reasonable 

basis for the Sweep—namely, to “ensure[] that all of Treasury’s capital was 

available to backstop the [Enterprises’] operations during difficult quarters.”  Id.   

The Court concluded that, “[w]hether or not this new arrangement was in the 

best interests of the [Enterprises] or their shareholders, the FHFA could have 

reasonably concluded that it was in the best interests of members of the public who 

rely on a stable secondary mortgage market.”  Id. (emphasis added).  HERA’s “best 

interests” provision—which, again, is incorporated into Plaintiffs’ shareholder 

contracts—authorizes FHFA, as Conservator, to “subordinate the best interests of 
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the [Enterprises] to its own best interests and those of the public.”  Id. at 254 (citing 

12 U.S.C. § 4617(b)(2)(J)(ii)).  As a matter of law, that holding forecloses Plaintiffs’ 

claim that FHFA acted arbitrarily or unreasonably.   

Plaintiffs’ evidence and arguments at trial confirm that their implied covenant 

claim contravenes Collins.  Specifically, Plaintiffs claimed that FHFA’s business 

decision to enter into the Net Worth Sweep was unreasonable for the same two 

reasons asserted by the shareholder plaintiffs in Collins and rejected by the Supreme 

Court.   
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First, Collins rejected the argument that, at the time of the Net Worth Sweep, 

the Enterprises were about to become profitable:   

Shareholder plaintiffs’ 

arguments in Collins 

Plaintiffs’ arguments 

here 

Supreme Court’s  

reasoning in Collins 

The shareholder 

plaintiffs “claim[ed] that 

the FHFA adopted the 

third amendment at a 

time when the companies 

were on the precipice of 

a financial uptick 

and ... would soon have 

been in a position not 

only to pay cash 

dividends, but also to 

build up capital buffers 

to absorb future losses.”  

594 U.S. at 240.  “Thus, 

the shareholders 

assert[ed], sweeping all 

the companies’ earnings 

to Treasury increased 

rather than decreased the 

risk that the companies 

would make further 

draws and eventually 

deplete Treasury’s 

commitment.”  Id. 

 

Plaintiffs argued that “all 

signs were good that [the 

Enterprises] were about 

to have sustained 

profitability,” which 

“would mean they barely 

need to draw down on 

the Treasury 

commitment at all, much 

less draw down so much 

that it would threaten to 

exhaust the 

commitment.”  JA784; 

see also, e.g., JA2058 

(closing) (“Maybe they 

are turning the corner.  

Maybe they are going to 

make big profits.  Maybe 

those write-downs will 

become write-ups and 

they can get back on 

their feet ....  But the net 

worth sweep changed 

that.”). 

  

“The nature of the 

conservatorship 

authorized by [HERA] 

permitted the Agency to 

reject the shareholders’ 

suggested strategy in 

favor of one that the 

Agency reasonably 

viewed as more certain to 

ensure market stability.  

The success of the 

strategy that the 

shareholders tout was 

dependent on speculative 

projections about future 

earnings, and recent 

experience had given the 

FHFA reasons for 

caution.”  594 U.S. at 

240. 
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 Second, Collins rejected Plaintiffs’ argument that, in lieu of the Net Worth 

Sweep, the Enterprises could have addressed the circular-draw problem by paying 

dividends to Treasury “in kind”: 

Shareholder plaintiffs’ 

arguments in Collins 

Plaintiffs’ arguments 

here 

Supreme Court’s  

reasoning in Collins 

“[T]he shareholders 

contend[ed] that the 

FHFA could have 

protected Treasury’s 

capital commitment by 

ordering the companies 

to pay the dividends in 

kind rather than in cash,” 

which would have 

resulted only in a modest 

“penalty.”  594 U.S. at 

239-240.    

Plaintiffs argued that if 

the Enterprises just “used 

the safety valve, the 

payment-in-kind option, 

they don’t need to draw 

on the commitment at 

all.”  JA791.  Paying in 

kind was a “foolproof 

solution to the so-called 

problem that [FHFA] 

was trying to solve.”  

JA794; see also, e.g., 

JA2083 (closing) (“So if 

you are worried about the 

bond and MBS investors 

and the commitment, the 

payment in kind is a 

really good option.”); 

JA2086 (“Kind of like 

the payment in kind 

provision.  They could 

have tried for that. They 

didn’t.  No evidence that 

they considered any of 

these alternatives.”). 

   

“This argument rests on a 

misunderstanding of the 

agreement between the 

companies and Treasury.  

The companies’ stock 

certificates required 

Fannie Mae and Freddie 

Mac to pay their 

dividends ‘in cash in a 

timely manner.’  If the 

companies had failed to 

do so, they would have 

incurred a penalty[] . . . .  

Thus, paying Treasury in 

kind would not have 

satisfied the cash 

dividend obligation, and 

the risk that the 

companies’ cash dividend 

obligations would 

consume Treasury’s 

capital commitment in the 

future would have 

remained.”  594 U.S. at 

240-41 (citation omitted). 

Nevertheless, the district court distinguished Collins on the theory that this 

case “involve[s] a different type of reasonableness analysis.”  MSJ Ruling, 2022 WL 

4745970, at *5.  In the district court’s view, “[a]t issue in Collins was whether FHFA 

USCA Case #25-5113      Document #2134751            Filed: 09/12/2025      Page 41 of 96



 

25 

could reasonably have determined that adopting the Third Amendment was ‘in the 

best interests of the regulated entity or the Agency,’ and thus acted within its 

statutory authority as conservator of the [Enterprises] in so doing.”  Id. (citation 

omitted).  The court ruled that, “[h]ere, in contrast, the issue is whether FHFA 

‘violated the reasonable expectations of the parties’ by adopting the Third 

Amendment.”  Id. (citation omitted).   

That is no distinction at all.  HERA’s “best interests” provision is incorporated 

into the shareholder contracts and thus, as a matter of law, informs shareholders’ 

reasonable expectations.  Thus, shareholders must reasonably expect that FHFA, as 

Conservator, will act in the public interest without regard for whether doing so is in 

shareholders’ interests.  There is no daylight between shareholders’ reasonable 

expectations and the Supreme Court’s holding that FHFA as Conservator reasonably 

determined that its actions served the public interest.  Yet the jury in this case was 

instructed, over Defendants’ objection, that “[w]hile HERA authorized FHFA to act 

in the best interests of the [Enterprises], the FHFA, or the public, FHFA’s exercise 

of that statutory authority can still have violated the implied covenant of good faith 

and fair dealing if it exercised that authority in a way that arbitrarily or unreasonably 

violated plaintiffs’ reasonable expectations under the contract.”  JA2331.  The jury 

should never have been asked whether FHFA acted reasonably in making the 

business decision to enter into the Net Worth Sweep, when the Supreme Court 
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already held that it had.  This case should be dismissed as a matter of law under 

Collins.    

II. THE IMPLIED COVENANT DOES NOT APPLY HERE  

Beyond Collins, Plaintiffs’ claim independently fails as a matter of law 

because the implied covenant does not apply here.  Under Delaware and Virginia 

law, when a contract confers discretion, the implied covenant applies only if the 

contract fails to specify the scope of that discretion, thus leaving a “gap” for the 

implied covenant to fill.  Here, the shareholder contracts—by incorporating HERA’s 

“best interests” provision—specify the scope of FHFA’s contractual discretion:  

FHFA must act in the “best interests” of the Enterprises or the public.  Thus, the 

shareholder contracts contain no “gap” for the implied covenant to fill, and 

Plaintiffs’ claim fails as a matter of law. 

“The implied covenant of good faith and fair dealing is a limited and 

extraordinary legal remedy.”  Khan v. Warburg Pincus, LLC, 2025 WL 1251237, at 

*5 (Del. Ch. Apr. 30, 2025).  “It is best understood as a way of implying terms in an 

agreement, whether employed to analyze unanticipated developments or to fill gaps 

in the contract’s provisions.”  Id.  Essentially, courts “infer[] contractual terms to 

handle developments or contractual gaps that the asserting party pleads neither party 

anticipated.”  Nemec v. Shrader, 991 A.2d 1120, 1125 (Del. 2010).   
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Critically, “[a]n essential predicate for the application of the implied covenant 

is the existence of a ‘gap’ in the relevant agreement.”  DG BF, LLC v. Ray, 2021 

WL 776742, at *15 (Del. Ch. Mar. 1, 2021).  Even “[w]hen a contract confers 

discretion on one party,” “the implied covenant does not come into play when ‘the 

scope of discretion is specified,’ because in that instance, ‘there is no gap.’”  Id. 

(citations omitted).  In other words, “[w]hen a contract provision states how a grant 

of discretion is to be exercised, there is no place for the implied covenant in that 

provision.”  Policemen’s Annuity & Benefit Fund of Chi. v. DV Realty Advisors LLC, 

2012 WL 3548206, at *12 (Del. Ch. Aug. 16, 2012) (citation omitted), aff’d sub 

nom. DV Realty Advisors LLC v. Policemen’s Annuity & Benefit Fund of Chi., 75 

A.3d 101 (Del. 2013) (citation omitted).  Contracts can define the scope of discretion 

by “provid[ing] a contractual standard for evaluating the decision.”  Id.5 

In Policemen’s Annuity & Benefit Fund of Chicago, limited partners exercised 

their discretion under the partnership agreement to remove the managing partner.  

2012 WL 3548206, at *1.  The managing partner challenged his removal under an 

implied covenant theory, arguing that the Delaware court “should imply, in [the 

 
5  Virginia law is in accord.  Old Dominion Elec. Co-op. v. Ragnar Benson, Inc., 

2006 WL 2252514, at *9 (E.D. VA Aug. 4, 2006) (implied covenant applies only 

when contract confers “unfettered discretion of one party,” not when discretion is 

“expressly ‘fettered’” by contract (quoting Riggs Nat’l Bank of Wash., D.C. v. Linch, 

36 F.3d 370, 373 (4th Cir. 1994))); ACA Fin. Guar. Corp. v. City of Buena Vista, 

917 F.3d 206, 216 (4th Cir. 2019) (similar). 
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removal provision], a requirement that the Limited Partners must act reasonably if 

they exercise their discretion to remove the Managing Partner.”  Id. at *11.  The 

court rejected that claim.  Although the agreement’s removal provision “allow[ed] 

for discretion,” it “provide[d] how discretion is to be exercised—the Limited 

Partners must ‘in good faith determine that removal of the Managing Partner is 

necessary for the best interest of the Limited Partnership.’”  Id. at *12 (alterations 

omitted).  The plaintiff thus could pursue an express breach-of-contract claim for an 

alleged failure to make that “best interest” determination, but the implied covenant 

did not apply because the contract specified a standard for the exercise of the limited 

partners’ discretion.  Id.  “[I]f the scope of discretion is specified, there is no gap in 

the contract as to the scope of the discretion, and there is no reason for the Court to 

look to the implied covenant to determine how discretion should be exercised.”  Id.; 

accord Shareholder Representative Servs. LLC v. Medidata Solutions, Inc., 2020 

WL 972618, at *1 (D. Del. Feb. 24, 2020) (dismissing implied covenant claim 

because contract specified that defendant may operate business “in any manner in 

which [defendant] deems appropriate in its sole and good faith discretion” and thus 

“expressly delineated the limits on Defendant’s discretion”). 

Similarly, in Khan v. Warburg, plaintiffs asserted that an LLC agreement 

contained an implied term that defendants “would not eliminate Class B unitholders’ 

tag-along right through a ‘coerced’ Amendment to permit differential 
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consideration.”  2025 WL 1251237, at *7.  The court, however, concluded that there 

was no contractual gap to fill because the agreement “expressly allowed [defendants] 

to ‘act exclusively in [their] own interest[s] and without regard to the interest of any 

other Person.’ ... As a result, the LLC Agreement has no gap preventing [defendants] 

from negotiating for disparate consideration. ... By its very terms, the LLC 

Agreement allowed [defendants] to put their interests ahead of Class B unitholders, 

so long as [defendants] complied with the LLC Agreement’s terms.”  Id. at *7-8. 

So too here: there is no “gap” in the shareholder contracts as to the scope of 

FHFA’s discretion.  The contracts incorporate HERA’s “best interests” provision, 

see MTD Ruling II, 2018 WL 4680197, at *9, which specifies that FHFA, as 

Conservator, may “take any action authorized by [HERA] which the Agency 

determines is in the best interests of the regulated entity or the Agency.”  12 U.S.C. 

§ 4617(b)(2)(J)(ii); see Collins, 594 U.S. at 238-39 (HERA authorizes FHFA to act 

in “the best interests of ... the public” “[w]hether or not [that] [i]s in the best interests 

of the [Enterprises] or their shareholders”).  That language is materially 

indistinguishable from the contract language that foreclosed implied covenant 

claims in Policemen’s Annuity, Shareholder Representative Services, and Khan.  As 

in those cases, the contracts here grant FHFA discretion to take certain acts (to “take 

any action authorized by [HERA]”) and prescribe how that discretion is to be 

exercised (“in the best interests of the regulated entity or the Agency”).  12 U.S.C. 
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§ 4617(b)(2)(J)(ii).  Thus, there is no gap and “the implied covenant does not come 

into play.”  DG BF, LLC, 2021 WL 776742, at *15 (citation omitted).  Indeed, just 

like the contract in Khan, the shareholder contracts here permit the Conservator to 

put the public’s interests ahead of Plaintiffs’ interests, which it did.   

The conclusion that there is no gap to fill is consistent with this Court’s Perry 

II decision.  In remanding Plaintiffs’ implied covenant claim for further 

consideration, this Court did not resolve how HERA’s “best interests” provision fit 

into the analysis.  Perry II, 864 F.3d at 631.  It instead directed the district court to 

“evaluate [the implied covenant] claim under the correct legal standard,” which 

“should consider” whether HERA’s “best interests” provision (and the PSPAs’ 

restriction on dividends to private shareholders) affected shareholders’ reasonable 

expectations and their ability to bring the claim.  Id. (citing, inter alia, 12 U.S.C. 

§ 4617(b)(2)(J)(ii)).  The district court failed to do that.  

Instead, the district court held that, notwithstanding HERA’s “best interests” 

provision, the shareholder contracts contain a gap because “whether a certain act 

falls within FHFA’s statutorily authorized discretion and whether FHFA may incur 

monetary damages for exercising that discretion in a manner inconsistent with its 

independent contractual obligations are two separate inquiries.”  MSJ Ruling, 2022 

WL 4745970, at *7.  That is wrong.  Because HERA’s “best interests” provision is 

incorporated into the shareholder contracts, the scope of FHFA’s statutorily 
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authorized discretion and its contractual discretion are coextensive.  The statute 

defines the scope of FHFA’s contractual discretion—FHFA may exercise its 

discretion to act in what it determines are the “best interests” of the public, even if 

the action does not further the Enterprises’ business objectives.  12 U.S.C. 

§ 4617(b)(2)(J)(ii).   

In opposing Defendants’ Rule 50(b) motion, Plaintiffs relied on Wilmington 

Leasing, Inc. v. Parrish Leasing Co., 1996 WL 560190 (Del. Ch. Sept. 25, 1996), 

but that case is inapposite.  The court recognized an implied covenant claim where 

a partnership agreement authorized limited partners to remove the general partner if 

they determined that he “has failed or is unable to perform satisfactorily as General 

Partner.”  Id. at *1.  “In these specific circumstances, an implied requirement that 

the limited partners’ discretion be exercised reasonably and in good faith is 

appropriate, for without that limitation, the contractual condition would be 

marginalized.”  Id. at *2.  In other words, the implied covenant was needed to give 

that condition “significance and effect.”  Id.  “[A]bsent such an implied requirement, 

the limited partners could remove ... a general partner who was performing 

satisfactorily,” and if that was what the parties intended, “they could have drafted 

[the agreement] to permit removal without requiring the satisfaction of any predicate 

standard.”  Id.   
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Here, there is no need to read any additional requirement into HERA’s “best 

interests” provision to give that provision “significance and effect.”  Id.  To the 

contrary, such a reading would turn the “best interests” provision on its head—it 

makes no sense to say the implied covenant requires FHFA to prioritize shareholder 

expectations when HERA and the shareholder contract itself specify that FHFA 

instead may act in the public interest.  The point of the “best interests” provision is 

to allow FHFA to “subordinate the best interests of the company to its own best 

interests and those of the public.”  Collins, 594 U.S. at 254 (emphasis added).  

Imputing an implied covenant to act in the interests of shareholders would not give 

effect to the “best interests” provision; it would nullify it. 

Finally, the district court relied on HERA’s repudiation provision.  MSJ 

Ruling, 2022 WL 4745970, at *7.  That provision authorized FHFA, “within a 

reasonable period following” its appointment as Conservator, to repudiate Enterprise 

contracts deemed “burdensome” and explicitly limited the damages available in the 

event of such a repudiation.  12 U.S.C. § 4617(d).  As a threshold matter, this 

provision does not apply here because the Conservator did not repudiate the 

shareholder contracts at issue.  Further, the question here is not whether FHFA can 

be held liable for a contract repudiation of the limited type Congress specified that 

allows for damages.  The question is whether the implied covenant applies in this 

case at all given that Plaintiffs’ shareholder contracts, by incorporating HERA’s 
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“best interests” provision, already specify the scope of FHFA’s contractual 

discretion.  Under Delaware and Virginia law, the answer to that question is no.6 

III. PLAINTIFFS’ IMPLIED COVENANT CLAIM ALLEGES A NON-

COGNIZABLE ANTICIPATORY BREACH  

Plaintiffs’ implied covenant claim also fails because it asserts, in substance, a 

non-cognizable anticipatory breach of the Enterprises’ future dividend-related 

obligations (if any) under the shareholder contracts. 

If a contracting party breaches a present contractual obligation, the other party 

generally may sue for damages immediately.  But if a party “repudiat[es]” a future 

obligation, the other party may not sue for damages immediately—unless the 

anticipatory breach doctrine applies.  Perry II, 864 F.3d at 632.   

As relevant here, the anticipatory breach doctrine “does not apply to unilateral 

contracts, especially when the only remaining performance is the payment of 

money,” MTD Ruling II, 2018 WL 4680197, at *5 (citing Smyth v. United States, 

302 U.S. 329, 356 (1937)), or to “bilateral contracts that have become unilateral by 

full performance on one side,” id. (quoting 23 Williston on Contracts § 63:60).  “In 

other words, ‘if the payee has completely performed his side of the contract and is 

just awaiting payment, he can’t declare a breach and sue for immediate payment just 

 
6 Indeed, Delaware and Virginia law cannot—and do not—prohibit conduct that 

Collins held to be authorized by HERA.  See Mut. Pharm. Co. v. Bartlett, 570 U.S. 

472, 480 (2013) (holding that federal law controls over contrary state law). 
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because he has reason (even compelling reason) to doubt that the other party will 

pay when due.’”  Id. (quoting Cent. States, Se. & Sw. Areas Pension Fund v. Basic 

Am. Indus., Inc., 252 F.3d 911, 915 (7th Cir. 2001)).  Both Delaware and Virginia 

apply this limitation.  Id. at *6; Meso Scale Diagnostics, LLC v. Roche Diagnostics 

GmbH, 62 A.3d 62, 78 n.102 (Del. Ch. 2013); Fairfax-Falls Church Cmty. Servs. 

Bd. v. Herren, 337 S.E.2d 741, 743 (Va. 1985); see generally Restatement (Second) 

of Contracts § 253, cmt. c. 

Here, Plaintiffs claim that the Net Worth Sweep prevented the Enterprises 

from possibly paying dividends at some unspecified point “in the future.”  JA2331; 

see also MSJ Ruling, 2022 WL 4745970, at *11 (noting Plaintiffs’ claim that the 

Sweep supposedly deprived them of “any possibility of future dividends” (emphasis 

added)).  But Plaintiffs’ shareholder contracts are unilateral—Plaintiffs “completed 

their end of the bargain by purchasing ... shares” and owe no further contractual 

obligation.  MTD Ruling II, 2018 WL 4680197, at *6.  Plaintiffs’ implied covenant 

claim therefore amounts to a non-cognizable claim of anticipatory breach. 

This Court’s Perry II decision reinforces the conclusion that Plaintiffs are 

asserting an unripe claim for anticipatory breach.  This Court held that Plaintiffs’ 

“claims for breach of contract with respect to liquidation preferences are better 

understood as claims for anticipatory breach,” and remanded those claims on that 

basis.  Perry II, 864 F.3d at 633.  The district court then dismissed those claims, 
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explaining that Plaintiffs’ performance was complete, and Defendants’ performance 

was not yet due.  As to Plaintiffs, they “completed their end of the bargain by 

purchasing ... shares,” and as to Defendants, “[w]ith respect to the liquidation 

preference, the only remaining performance is payment of the preference by Fannie 

Mae or Freddie Mac upon liquidation (if it ever occurs).”  MTD Ruling II, 2018 WL 

4680197, at *6.  Thus, “Plaintiffs fail[ed] to state a claim for breach of contract.”  Id.  

The same logic forecloses Plaintiffs’ implied covenant claim.  Just as Plaintiffs 

claimed that the Net Worth Sweep eliminated the possibility that private 

shareholders could receive value for their liquidation preference rights in the event 

of a future liquidation, they now claim that it also eliminated the possibility of future 

dividend payments.  The limitation on anticipatory breach claims for unilateral 

contracts accordingly bars Plaintiffs’ current claim just as it barred their claims 

related to the elimination of future liquidation preference rights. 

In reaching the opposite conclusion, the district court distinguished implied 

covenant claims from breach-of-contract claims, reasoning that the former do not 

sound in anticipatory breach because they seek to enforce “an ongoing obligation; 

performance is always due.”  JA209.  The court thus contrasted the dismissed 

breach-of-contract claims, which sought “to hold defendants presently accountable 

for a future breach of an express provision,” with implied covenant claims, which 

“seek to hold defendants presently accountable for a present breach.”  Id. 
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No such distinction exists; implied covenant claims are not exempt from the 

rules regarding anticipatory breach.  It is blackletter law that “[a] violation of the 

implied covenant of good faith and fair dealing is a breach of contract, which is not 

separate from other breach of contract claims.”  17A Am. Jur. 2d Contracts § 673 

(Feb. 2024).  Virginia courts require that implied covenant claims be pleaded as a 

form of breach of contract, and do not recognize such claims as standalone counts.  

“It is well-settled that Virginia law does not recognize an independent cause of action 

for breach of the implied warranty of good faith and fair dealing, but it does give rise 

to a breach of contract claim.”  Carr v. Fed. Nat’l Mortg. Ass’n, 92 Va. Cir. 472, 

2013 WL 12237855, at *4 (2013); see also Frank Brunckhorst Co., L.L.C. v. Coastal 

Atl., Inc., 542 F. Supp. 2d 452, 465 (E.D. Va. 2008) (“the breach of [implied 

covenant] duties gives rise to an action for breach of contract, not a separate claim”).  

In Delaware, too, “a claim for breach of the implied covenant is contractual.”  MHS 

Capital LLC v. Goggin, 2018 WL 2149718, at *11 (Del. Ch. May 10, 2018).  The 

implied covenant is merely a doctrine “by which Delaware law cautiously supplies 

terms to fill gaps in the express provisions of a specific agreement.”  Dieckman v. 

Regency GP LP, 2018 WL 1006558, at *3 (Del. Ch. Feb. 20, 2018) (citation 

omitted).  The court below thus erred in treating implied covenant claims as 

materially distinct from breach of contract claims for anticipatory breach purposes.   
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Furthermore, the district court’s statement that the implied covenant imposes 

an “ongoing” obligation evades the relevant question—namely, when would the 

contractual benefits at issue become due, such that Plaintiffs would be harmed by 

not receiving them?  Because dividends could become due only at some indefinite 

point in the future—and only after the Conservator lifted the termination of 

dividends and Treasury gave consent as required by the PSPAs—Plaintiffs’ implied 

covenant claim based on the elimination of those benefits is anticipatory. 

If the district court’s distinction were the law, little would remain of the well-

established unilateral-contract limitation on anticipatory breach claims.  A plaintiff 

could easily circumvent this limitation by recharacterizing the alleged anticipatory 

breach of contract as a “present” breach of the implied covenant.  And it would be 

easy for disappointed promisees to plausibly allege that an action that made it 

impossible for them to receive the fruits of their bargain in the future was the result 

of arbitrary or unreasonable action now.  If such promisors can be liable for a 

“present breach” of the obligation to “operate in good faith and not violate their co-

contracting party’s reasonable expectations,” JA209, the longstanding limitation on 

anticipatory breach claims would be meaningless, as a plaintiff could virtually 

always recover the same damages under an implied covenant theory.  That cannot 

be the law. 
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IV. PLAINTIFFS FAILED TO PROVE WITH REASONABLE 

CERTAINTY THAT THE NET WORTH SWEEP HARMED THEM 

For an implied covenant claim, a plaintiff must prove with “reasonable 

certainty” both “the existence of damages” and that those damages “flowed from the 

defendant’s violation of the contract.”  eCommerce Indus., Inc. v. MWA Intel., Inc., 

2013 WL 5621678, at *13 (Del. Ch. Sept. 30, 2013); see Saks Fifth Ave., Inc. v. 

James, Ltd., 630 S.E.2d 304, 311 (Va. 2006).  “Speculation and conjecture” about 

the plaintiff’s alleged harm “cannot form the basis of the recovery.”  Condominium 

Servs., Inc. v. First Owners’ Ass’n of Forty Six Hundred Condominium, Inc., 281 

Va. 561, 577 (2011); see Kronenberg v. Katz, 872 A.2d 568, 609 (Del. Ch. 2004). 

Here, Plaintiffs had to prove with reasonable certainty that current 

shareholders suffered harm based on their “lost-value” theory—namely, “that the 

Third Amendment, by eliminating any possibility of future dividends for  

shareholders, deprived plaintiffs’ shares of much of their value, even if such 

dividends were not reasonably certain to occur in the foreseeable future.”  MSJ 

Ruling, 2022 WL 4745970, at *11.  Plaintiffs failed to carry that burden.   

A. Plaintiffs Introduced No Evidence To Account for the Prompt 

Rebound in Share Prices Following the One-Day Drop 

Plaintiffs based their damages on the one-day decline in Enterprise share 

prices on August 17, 2012, but they failed to account for the substantial rebound in 

share prices shortly thereafter.  This dooms their claim as a matter of law. 
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When shareholder-plaintiffs base their alleged damages on a share-price drop, 

courts require them to account for any prompt rebound.  The reason is simple: 

“Calculating damages based on the date [of a share-price drop] may substantially 

overestimate plaintiff’s actual damages,” because markets often overreact to new 

information, then promptly correct.  Acticon AG v. China North East Petroleum 

Holdings, 692 F.3d 34, 38 (2d Cir. 2012) (citation omitted).  Courts thus “do[] not 

calculate damages based on a single day decline in price, but instead allow[] the 

security an opportunity to recover.”  Id. (citation omitted).   

In Ross v. Walton, 668 F. Supp. 2d 32 (D.D.C. 2009), for example, 

shareholder-plaintiffs alleged harm from the company’s stock-price drop after a 

corrective disclosure, even though the stock promptly rebounded to its pre-

disclosure price.  The court dismissed the case on the pleadings, explaining that it 

was “unaware of any authority in which actual economic loss was found when the 

stock value returned to the pre-disclosure prices and could have been sold at a profit 

just after the class period.”  Id. at 43.  Other courts are in accord.  See, e.g., In re 

Immucor, Inc. Sec. Litig., 2011 WL 3844221, at *2 (N.D. Ga. Aug. 29, 2011) 

(“Plaintiff failed to adequately plead economic loss and loss causation because 

Immucor’s share price quickly rebounded to pre-disclosure levels ... .”); In re Estee 

Lauder Cos., 2007 WL 1522620, at *1 n.5 (S.D.N.Y. May 21, 2007) (“Plaintiff’s 

contention that an economic loss is sustained simply as a result of the fact that the 
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price of the stock dropped following disclosure is unpersuasive.”).  These decisions 

rely on Dura Pharmaceuticals v. Broudo, 544 U.S. 336 (2005), which held that 

securities-fraud plaintiffs fail to establish loss causation where they merely allege 

that “the price on the date of purchase was inflated because of the misrepresentation” 

without addressing subsequent share-price changes.  Id. at 342. 

Here, it is undisputed that Enterprise share prices substantially rebounded 

within weeks after the one-day drop on August 17, 2012.  JA2972-73.  Indeed, by 

the end of October 2012, Enterprise share prices were higher than they had been just 

a week before the Third Amendment’s announcement.  JA2975.  Plaintiffs 

introduced no evidence addressing that prompt rebound.  They accordingly failed to 

prove harm or damages from the share-price drop with reasonable certainty. 

Ignoring the decisions above, the district court concluded that “the jury was 

free to conclude that those rebound share prices were irrelevant in the ultimate 

finding of harm to current shareholders.”  Rule 50(b) Decision, 2025 WL 823938, at 

*9.  The court reasoned that “the Net Worth Sweep is ‘a fundamental and permanent 

change to the capital structure of the company,’ permanently alienating shareholders 

from the profits of the [Enterprises], which remains in place to this today.”  Id. 

(quoting Pls.’ Opp’n at 34).  But that ignores the fact that share prices promptly 

rebounded following the one-day drop, which would make no sense if the Sweep 
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had in fact “permanently alienat[ed] shareholders from the profits of the 

[Enterprises].”  Id.  

At bottom, the decision below ignores the economic rationale underlying the 

cases requiring plaintiffs to address price rebounds: markets often overreact, so 

measuring shareholders’ damages based on a one-day share-price drop, while 

ignoring a prompt price rebound, overstates any damages actually caused by the 

alleged wrongdoing.  Because they did not address the prompt rebound in share 

prices following the one-day drop, Plaintiffs failed to prove harm or damages with 

reasonable certainty and their claim should be dismissed as a matter of law.    

B. Plaintiffs Introduced No Evidence to Show That Current 

Shareholders Are Worse Off Today Due to the Net Worth Sweep 

Contract damages must be “measured by the amount of money that would put 

the promisee in the same position as if the promisor had performed the contract.”  

Duncan v. Theratx, Inc., 775 A.2d 1019, 1022 (Del. 2001); accord Estate of Taylor 

v. Flair Prop. Assocs., 448 S.E.2d 413, 414 (Va. 1994).  Here, the promisees are 

current shareholders who sought damages based on the share-price drop on August 

17, 2012.  JA2329-31.  Plaintiffs thus needed to prove with reasonable certainty that 

current shareholders must be paid some amount of money today to be “put ... in the 

same position as if” the Net Worth Sweep had not happened.  SJ Reconsideration 

Ruling, 2022 WL 11110548, at *4 (quoting Duncan, 775 A.2d at 1022).  In other 
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words, Plaintiffs bore the burden at trial to prove that, but for the Net Worth Sweep, 

the market value of their shares would be higher today than it actually is. 

Plaintiffs introduced no evidence at trial attempting to show either how much 

their shares are worth today or how much those shares would be worth today absent 

the Net Worth Sweep.  No evidence addressed whether share prices today would be 

higher, lower, or the same absent the Sweep.  The jury thus had no evidentiary basis 

to conclude that current shareholders must be paid any amount of money today to be 

put in the “same position” they would occupy but for the Sweep.  Id. 

Plaintiffs recognized this problem but their only attempt to address it at trial 

was conclusory and legally insufficient.  Plaintiffs’ counsel asked their damages 

expert: “Professor Mason, does the $1.6 billion in damages from the net worth sweep 

still persist today?”  JA955.  Dr. Mason responded, in a single word without any 

elaboration, “Yes.”  Id.  That ipse dixit falls short of providing the “reasonable 

certainty” necessary to establish harm and damages.  See, e.g., Twin Cities Bakery 

Workers Health and Welfare Fund v. Biovail Corp., 2005 WL 3675999, at *5 

(D.D.C. Mar. 31, 2005) (holding that expert’s ipse dixit was “too speculative to forge 

the chain of causation plaintiffs’ proof of damages requires”). 

The district court, however, found that Defendants “confus[e] the evidence 

that proves the existence of harm ... with the evidence that proves a reasonable 

estimate of that harm.”  Rule 50(b) Decision, 2025 WL 823938, at *9.  According to 
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the court, the “one-day stock drop was the evidence used to provide a reasonable 

estimate of the measure of that harm.  But it was far from the only evidence of the 

existence of that harm.”  Id.   

That is wrong.  Even if the one-day price drop were just a measure of damages, 

the jury was properly instructed that “Plaintiffs b[ore] the burden of proving that 

measure of damages with reasonable certainty.”  JA2332.  And because Plaintiffs 

still own their shares, the one-day drop could measure harm to them only if it carried 

forward as a reasonable estimate of the additional value Plaintiffs’ shares would have 

today absent the Net Worth Sweep.  But the notion that “share price declines on a 

single day carry forward through time or are sustained within the share price on a 

later date” is “wholly speculative.”  Jaroslawicz v. M&T Bank Corp., 2024 WL 

474846, at *17-18 (D. Del. Feb. 7, 2024).  Courts thus cannot infer that “share price 

declines on individual days are sustained and internalized without alteration over 

long periods of time, given the complexity of markets and market forces acting on 

share prices on a continuous basis.”  Id. at *17.  

C. Plaintiffs Introduced No Evidence to Account for a Potential 

Alternative Cause of the One-Day Drop 

Plaintiffs also failed to prove harm or damages with reasonable certainty 

because they introduced no evidence to account for a possible alternative cause of 

the one-day drop.  The evidence they relied on did not isolate the impact of the Net 
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Worth Sweep from another component of the Third Amendment that could have 

negatively impacted share prices. 

Plaintiffs’ main damages evidence was a draft “event study” in the work 

papers of Defendants’ expert, Dr. Attari, that measured the one-day share-price drop 

of $1.6 billion.  JA936, JA938-40.  The law is clear—and Plaintiffs’ expert Dr. 

Mason acknowledged—that, “to be a properly conducted event study, the event 

study must have a method to exclude alternative potential causes of the purported 

impact of the event in question.”  JA980; see, e.g., In re Williams Sec. Litig.-WCG 

Subclass, 558 F.3d 1130, 1143 (10th Cir. 2009).  As Dr. Mason admitted, the event 

study here “measures the effect of the [T]hird [A]mendment” as a whole, even 

though “[t]he net worth sweep is just ... one provision of the overall [T]hird 

[A]mendment.”  JA979-80.  Importantly here, the Third Amendment also required 

the Enterprises to “shrink[] one part of the[ir] business”—namely, their retained 

mortgage portfolios.  JA981-82. 

Yet Dr. Mason conceded that the event study here “does not ... attempt[] to 

distinguish between the impact of the net worth sweep on the stock prices and any 

impact of the acceleration of the reduction of the retained mortgage portfolios.”  

JA982.  He further acknowledged that the event study “does not try to analyze how 

much of the $1.6 billion stock price drop may have been caused by the net worth 

sweep and how much of that drop may have been caused by this other acceleration 
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of the reduction of the retained mortgage portfolios.”  Id.  In Dr. Mason’s words, 

“Defendants’ event study does not do that.”  Id.  Dr. Mason also acknowledged that 

“when an event study cannot distinguish between the impact of the net worth sweep 

and the impact of the acceleration of the reduction of the retained mortgage 

portfolios,” an expert “lacks any economically sound basis for concluding that the 

net worth sweep had the effect that the expert claims.”  Id. at 982-83.  Thus, Dr. 

Mason’s own testimony shows that Plaintiffs did not present “any economically 

sound basis” for determining what portion of the share-price drop on August 17, 

2012 may have been attributable to the Net Worth Sweep versus the accelerated 

reduction of the Enterprises’ retained mortgage portfolios.  Id. 

On redirect, Plaintiffs attempted to ask Dr. Mason for his “opinion about 

whether it was the net worth sweep or ... this accelerated reduction[] that actually 

caused Fannie and Freddie’s preferred and common stock to fall by 50 percent on 

one day.”  JA993.  The district court sustained Defendants’ objection because Dr. 

Mason’s reports disclosed no such opinion.  JA993-94, JA1028.  The jury 

accordingly had no evidentiary basis to determine with reasonable certainty what 

portion of the one-day share-price drop may have been attributable to the Net Worth 

Sweep versus the accelerated reduction. 

Yet, the district court credited Dr. Mason’s conclusory statement that “in his 

opinion, there was no reason to believe that anything besides the Net Worth Sweep 

USCA Case #25-5113      Document #2134751            Filed: 09/12/2025      Page 62 of 96



 

46 

could have caused the August 17, 2012 stock price drop.”  Rule 50(b) Decision, 2025 

WL 823938, at *10.  This ignored Dr. Mason’s concessions on cross that the event 

study did not account for the accelerated reduction as a potential alternative cause of 

the share-price drop, and that there was accordingly no “economically sound basis” 

to conclude that the Sweep caused the drop.  JA983.  Expert testimony on direct 

cannot prove an injury “to a reasonable degree of certainty” if an “assumption” 

underlying that testimony “was destroyed by” admissions elicited on cross.  Baker 

v. Kroger Co., 784 F.2d 1172, 1174-75 (4th Cir. 1986).   

V. POST-THIRD AMENDMENT PURCHASERS LACK STANDING 

BECAUSE THEY SUFFERED NO INJURY AND THE CLAIM HERE 

DOES NOT TRAVEL WITH THE SHARE 

In a class action, “[e]very class member must have Article III standing in 

order to recover individual damages.  Article III does not give federal courts the 

power to order relief to any uninjured plaintiff, class action or not.”  TransUnion 

LLC v. Ramirez, 594 U.S. 413, 431 (2021) (citation omitted).  Here, all Plaintiffs 

who bought shares after the Net Worth Sweep lack standing because they suffered 

no injury from the complained-of one-day share-price drop.   

Indeed, Plaintiffs do not contend that post-Third Amendment purchasers 

suffered injury from the price drop.  Rather, they contend that the implied covenant 

claim here “travels with the share”—i.e., the claim was automatically assigned to 

subsequent purchasers.  Put differently, Plaintiffs contend that former shareholders 
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who held shares on August 17, 2012, and sold the shares thereafter “were damaged, 

but they ... sold their rights to recovery when they sold the shares to the next buyer.  

And if that buyer sold to another buyer, those rights were further passed.”  Berkley 

ECF 430 at 45; Class ECF 423 at 45.  But this “travels with the share” theory 

contradicts decades of authority and should be rejected here.   

A. The Longstanding Majority View Is That the Sale of a Security 

Does Not Automatically Assign a Legal Claim to the Buyer 

Because post-Third Amendment purchasers’ standing rests on a purported 

assignment of the claim, Plaintiffs must prove a valid assignment.  US Fax Law Ctr., 

Inc. v. iHire, Inc., 476 F.3d 1112, 1120 (10th Cir. 2007) (only a “valid assignment 

confers standing”); Beach TV Props., Inc. v. Solomon, 2016 WL 6068806, at *17 

(D.D.C. Oct. 14, 2016) (“Because the attempted assignment ... was invalid under 

Virginia law, [plaintiff] does not have standing ....”).  They cannot do so. 

In general, a legal claim relating to property is not automatically assigned 

when the property is sold—the claim does not “travel” with the property.  “As a 

matter of common law, the right to bring a ‘chose in action’ was a personal right 

separate from the property that gave rise to the right .... There was no presumption 

of an automatic assignment of the right to bring a claim associated with the property 

when the property was sold.  Instead, the law has required an express assignment of 

the right to bring a cause of action.”  DNAML Pty, Ltd. v. Apple, Inc., 2015 WL 

9077075, at *4 (S.D.N.Y. Dec. 16, 2015) (citations omitted); see also Herr v. U.S. 

USCA Case #25-5113      Document #2134751            Filed: 09/12/2025      Page 64 of 96



 

48 

Forest Serv., 803 F.3d 809, 821 (6th Cir. 2015) (Sutton, J.) (“Choses of action to 

enforce property rights do not, as a general matter, automatically transfer when the 

underlying property changes hands.”).  The Restatement (Second) of Contracts thus 

provides that contract-related claims are not automatically assigned to buyers.  Herr, 

803 F.3d at 821 (quoting Restatement (Second) of Contracts § 324); see also 29 

Williston on Contracts § 74:6 (4th ed. 2023) (similar).  Absent “an express 

assignment of the right to bring a cause of action,” the seller retains the claim.  

DNAML, 2015 WL 9077075, at *4. 

Courts have long held that this common-law no-automatic-assignment rule 

applies to federal securities fraud claims.  In a leading case, a district court rejected, 

as “totally without merit,” a contention that securities claims travel with the share.  

Indep. Inv. Protective League v. Saunders, 64 F.R.D. 564, 572 (E.D. Pa. 1974).  “To 

adopt plaintiffs’ extraordinary theory would be to deprive injured persons of their 

rights and give their causes of action to one who has suffered no injury himself but 

who simply has been shrewd or lucky enough to have put his hands on a security 

that once belonged to a person who was defrauded.”  Id.  Courts of appeals have 

adopted the same rule.  See, e.g., Bluebird Partners, LP v. First Fid. Bank, N.A. N.J., 

85 F.3d 970, 974-75 (2d Cir. 1996) (rejecting proposed “rule of automatic 

assignment”); Lowry v. Baltimore & Ohio R.R. Co., 707 F.2d 721, 730 (3d Cir. 1983) 

(en banc) (plurality op.) (because the “action did not run with the debentures, the 
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plaintiffs, as subsequent purchasers, ... lack standing to assert their claims of federal 

securities fraud”).  “Such an approach is necessary to ensure that compensation for 

fraudulent securities dealings inures to those persons who were injured by the fraud, 

rather than to corporate bounty hunters.”  Lowry, 707 F.2d at 729. 

The overwhelming majority of states likewise “have adopted the rule applied 

to federal securities law claims—i.e. there is no automatic transfer.”  Keystone 

Assocs. LLC v. Fulton, 2019 WL 3731722, at *3 (D. Del. Aug. 8, 2019); accord, 

e.g., In re Wash. Pub. Power Supply Sys. Sec. Litig., 720 F. Supp. 1379, 1420-21 (D. 

Ariz. 1989) (rejecting travels-with-the-share theory under Washington law).  “The 

majority rule is that there is no automatic assignment of an accompanying litigation 

right or claim when transferring property.”  Royal Park Invs. SA/NV v. U.S. Bank 

Nat’l Assoc., 324 F. Supp. 3d 387, 398 (S.D.N.Y. 2018). 

To depart from the no-automatic-assignment rule, a state’s legislature “must 

‘speak directly’ to the question addressed by the common law.”  United States v. 

Texas, 507 U.S. 529, 534 (1993) (citations omitted).  For instance, New York’s 

legislature “enacted such a provision for the automatic assignment of bondholders’ 

claims.”  Racepoint Partners, LLC v. JPMorgan Chase Bank, 2006 WL 3044416, at 

*4 (S.D.N.Y. Oct. 26, 2006).  The New York statute states: “Unless expressly 

reserved in writing, a transfer of any bond shall vest in the transferee all claims or 

demands of the transferrer” relating to the bond.  N.Y. Gen. Oblig. Law § 13-107(1). 
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And state-law versions of Uniform Commercial Code § 8-302 do not satisfy 

this requirement.  Courts have repeatedly held that § 8-302—which provides that a 

purchaser of securities “acquires all rights in the security that the transferor had or 

had power to transfer”—does not abrogate the common law’s no-automatic-

assignment rule.  Pac. Life Ins. Co. v. Bank of N.Y. Mellon, 2022 WL 1446552, at 

*13 (S.D.N.Y. Feb. 22, 2022), report and recommendation adopted in part, rejected 

in part, 2023 WL 5128079 (S.D.N.Y. Aug. 10, 2023) (finding that seller had 

standing to sue in securities class action and state UCCs did not automatically assign 

claims); Fraternity Fund Ltd. v. Beacon Hill Asset Mgmt., LLC, 479 F. Supp. 2d 349, 

373 n.126 (S.D.N.Y. 2007) (Section 8-302(a) “does not provide for the automatic 

transfer of fraud claims against third parties”); In re Cfs-Related Sec. Fraud Litig., 

2001 U.S. Dist. LEXIS 27387, at *44, *46 (N.D. Okla. Dec. 21, 2001) (“§ 8-302 is 

limited to the transfer of interests in a security only, and [does not] contemplate the 

transfer of causes of action for fraud which arise during the process of negotiating 

for and entering into a contract for the transfer of a particular security.”); Cheatham 

I.R.A. v. Huntington Nat’l Bank, 137 N.E.3d 45, 49 (Ohio 2019) (holding that Ohio’s 

§ 8-302 “does not automatically assign rights to a purchaser upon a transfer of title” 

for breach of contract action). 

Applying these principles here, Plaintiffs’ implied covenant claim was not 

automatically assigned to subsequent purchasers under Virginia or Delaware law.  
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B. The Claim Here Was Not Automatically Assigned  

1.  Under Virginia law, Plaintiffs’ implied covenant claim against Freddie 

Mac did not travel with the shares.  

First, unlike New York, Virginia does not have a statute abrogating the 

common-law’s no-automatic-assignment rule.  To the contrary, Virginia’s 

legislature has recognized that only certain claims can be assigned, and even then, 

there is no automatic assignment.  See Va. Code Ann. § 8.01-26 (“Only those causes 

of action for damage to real or personal property, whether such damage be direct or 

indirect, and causes of action ex contractu are assignable.”).  

Second, contrary to the district court’s view, Virginia’s UCC § 8-302 does not 

abrogate the common-law rule.  The only case interpreting Virginia’s § 8-302 

addresses issues concerning the title of shares.  Day v. MCC Acquisition, LC, 848 

S.E.2d 800, 807 (Va. 2020) (“Given the clarity of the UCC’s intended reach, we 

agree that ‘[t]he provisions of Article 8 relating to transfer are concerned with the 

transfer of title ....’” (citation omitted)).  That is consistent with the prevailing view 

that Article 8 was never intended as an assignment-of-claims provision but rather 

“primarily concerns issues of title, such as defenses against enforcement of 

ownership rights.”  Cheatham, 137 N.E.3d at 52 (citation omitted).  Indeed, neither 

Plaintiffs nor the district court have ever identified any Virginia jurisprudence 

supporting the view that the claim here traveled to subsequent purchasers.   
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Third, interpreting Virginia’s UCC to automatically assign claims would 

contradict Virginia’s statutory directive to construe its UCC “to make uniform the 

law among the various jurisdictions.”  Va. Code § 8.1A-103(a)(3).  “[I]t would be 

presumptuous and contrary to principles of comity” to adopt a travels-with-the-share 

interpretation of a state’s UCC that “is contrary to most every state’s own rule.”  

Pacific Life Insurance, 2022 WL 1446552, at *13.  

Thus, Plaintiffs who purchased Freddie Mac shares after the Third 

Amendment did not automatically acquire the implied covenant claim under 

Virginia law and accordingly lack standing. 

2.  Plaintiffs’ implied covenant claim against Fannie Mae also did not travel 

with the shares under Delaware law.   

Under Delaware’s outlier interpretation of its UCC § 8-302, rights “in the 

security” travel with the share, but “personal rights” do not—and the rights at issue 

here are personal in nature under Delaware law.  Urdan v. WR Capital Partners, 

LLC, 244 A.3d 668, 677 (Del. 2020). “Under Delaware law, ‘the right to receive 

payment of a lawfully declared dividend is a separate property right of the record 

stockholders and, thus, is not a right “in the security”’ that transfers with the sale of 

shares.’”  Sabby Volatility Warrant Master Fund Ltd. v. Jupiter Wellness, Inc., 2025 

WL 1363171, at *2 (2d Cir. May 12, 2025) (quoting In re Sunstates Corp. S’holder 

Litig., 2001 WL 432447, at *3 (Del. Ch. Apr. 18, 2001)).  Thus, in Sabby, the Second 
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Circuit held that “[t]he district court erred in holding that [a former shareholder] lost 

standing to pursue its breach of contract claim” seeking payment of dividends after 

it sold the shares.  Id.   

The present case is the flipside of Sabby—shareholders who bought shares 

after they lost value seek to recover the lost value that preceded their ownership.  

But this claim is “personal”—the seller held any claim to the losses, much like a 

seller whose shares lost value because of fraud.  Urdan, 244 A.3d at 677 (personal 

claims include “a contract claim for breach of an agreement to purchase or sell shares 

or a tort claim for fraud in connection with the purchase or sale of shares”).   

Here, there is no meaningful difference between a claim seeking payment of 

dividends (personal under Delaware law) and a claim seeking to recover the lost 

value of shares based on lost possible dividends.  As in Sabby, if anyone had standing 

to assert a claim for such lost value, it is former shareholders who sold their shares 

after the price dropped, not purchasers who acquired the shares at a reduced price.   

That conclusion is reinforced by the fact that the district court certified the 

classes under Rule 23(b)(3).  “The personal nature of federal securities claims 

manifests itself in the fact that class certification generally must be obtained under 

Rule 23(b)(3).”  In re Activision Blizzard, Inc. S’holder Litig., 124 A.3d 1025, 1056 

(Del. Ch. 2015); see In re AMC Ent. Holdings, Inc. S’holder Litig., 299 A.3d 501, 

530 n.164 (Del. Ch. 2023) (same); Urdan, 244 A.3d at 677-78 & nn.22, 26, 31.  “By 
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contrast, because Delaware corporate law claims are [non-personal and] tied to the 

shares themselves, they are certified under Rules 23(b)(1) and (b)(2).”  In re 

Activision Blizzard, 124 A.3d at 1056.  That distinction makes sense.  Unlike in class 

actions certified under Rule 23(b)(1) or (b)(2), members of a Rule 23(b)(3) class are 

entitled to “personal notice and an opportunity to opt out.”  In re Telectronics Pacing 

Sys., Inc., 221 F.3d 870, 881 (6th Cir. 2000); see Fed. R. Civ. P. 23(c)(2)(B).  If 

Plaintiffs’ implied covenant claim is sufficiently personal that it requires individual 

class notice and an opportunity to opt out under Rule 23, it is likewise sufficiently 

personal that it does not travel with the shares under Delaware law. 

Beyond that, “nothing in the record indicates that the market into which the 

Plaintiff sold its [shares] valued the potential breach-of-duty claim in the price of the 

stock.”  Urdan, 244 A.2d at 679 n.36 (quoting I.A.T.S.E. Loc. No. One Pension Fund 

v. Gen. Elec. Co., 2016 WL 7100493, at *6 (Del. Ch. Dec. 6, 2016).  Rather, “[t]he 

heavily discounted price of the security reflects its diminished value, so the buyer is 

not paying for any existing choses in action.”  Brief of Amici Curiae Commercial 

Law Professors, Cheatham, 2018 WL 4256793, at *31. 

Thus, Plaintiffs who purchased Fannie Mae shares after the Third Amendment 

did not automatically acquire the implied covenant claim under Delaware law and 

accordingly lack standing. 

3.  The district court never seriously engaged with Virginia or Delaware law 
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on this issue.  The court initially adopted the “travels with the share” theory, in 

passing, in a single conclusory paragraph in its 2018 motion-to-dismiss ruling, in a 

context unrelated to standing.  There, the court stated, without elaboration, that 

Plaintiffs’ claims “related to dividends and liquidation preferences traveled with the 

shares to subsequent purchasers.”  MTD Ruling II, 2018 WL 4680197, at *8.  The 

court then relied on this cursory ruling throughout the case, never further analyzing 

Virginia or Delaware law.  Class Cert. Ruling, 2021 WL 5799379, at *8; Fairholme 

Funds, Inc. v. Fed. Hous. Fin. Agency, 636 F. Supp. 3d 144, 158 (D.D.C. 2022).  At 

the Rule 50(b) stage, the court rejected this argument, without substantive analysis, 

based on “law of the case.”  Rule 50(b) Decision, 2025 WL 823938, at *11. 

Under longstanding settled law, the implied covenant claim here did not travel 

with the shares.  Thus, the claims of post-Third Amendment purchasers should be 

dismissed for lack of standing and the judgment reduced by an amount attributable 

to shares held by those post-Third Amendment purchasers.  

CONCLUSION 

For the foregoing reasons, this Court should reverse and enter judgment for 

Defendants. 
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