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UNITED STATES COURT OF FEDERAL CLAIMS

JOSHUA J. ANGEL,

No. 23-CV-800
(Senior Judge Margaret M. Sweeney)

Plaintiff,
V.

THE UNITED STATES,

N N N N N N N N N

Defendant.

PLAINTIFF’S MOTION FOR LEAVE TO AMEND THE COMPLAINT

Pursuant to Rule 15(a)(2) of the Rules of the United States Court of Federal Claims,
Plaintift Joshua J. Angel (“Plaintiff” or “Angel”) respectfully requests that the Court (a) grant
Plaintiff leave to amend his complaint in the form submitted herewith at Exhibit A, and (b)
suspend Plaintift’s time to respond to the Government’s pending motion to dismiss the complaint
to the date 30 days after the Court resolves Plaintiff’s motion to amend. This is Plaintiff’s first
request in this proceeding to amend his complaint.

PROCEDURAL BACKGROUND

Plaintiff sent a copy of his proposed amended complaint to counsel for the Government
on January 25, 2024 along with his request that the Government consent to the filing of the
amended complaint. A copy of Angel’s letter is submitted herewith as Exhibit B. On January 29,
2024, counsel for the government replied by email, stating “The United States opposes as futile
your motion for leave to amend the complaint.” A copy of this email is submitted herewith as
Exhibit C.

Accordingly, Plaintiff respectfully submits this motion.

Plaintiff commenced this action through filing a complaint on June 1, 2023 (“Angel IV”

and the “Angel IV Complaint”). On October 13, 2023, the United States filed a motion to
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dismiss pursuant to Rules 12(b)(1) and (6) (the “Motion to Dismiss”). On January 23, 2024, this

Court denied Plaintift’s motion for leave to take discovery before responding to the Motion to
Dismiss. Plaintiff’s response to the Motion to Dismiss is currently due on February 20, 2024.

Plaintiff has determined that modest amendments to his original Angel IV Complaint in
response to the Motion to Dismiss are warranted. The rationale for these amendments in the
context of the original Angel IV Complaint is discussed below.

LEGAL STANDARD

Pursuant to Rule 15(a)(2), “[t]he court should freely give leave [to amend] when justice
so requires.” The Supreme Court has emphasized that “this mandate is to be heeded.” Foman v.
Davis, 371 U.S. 178, 182 (1962); see also, e.g., U.S. ex rel D’Agostino v. EV3, Inc., 802 F.3d
188, 192 (1* Cir. 2015). Granting leave to amend is within the sound discretion of the Court.
See, e.g., John Hancock Mut. Fife Ins. Co. v. Amerford Int’l Corp., 22 F.3d 458, 462 (2d Cir.
1994). In assessing whether to grant leave to amend, courts will consider factors such as “undue
delay, bad faith, futility, and the absence of due diligence on the movant’s part.” Palmer v.
Champion Mortg., 465 F.3d 24, 30 (1*' Cir. 2006).

None of the factors contrary to freely granting leave to amend are present here. While
there has been some preliminary motion practice in this case, in substance this matter is still at a
the very earliest stage. There is the Motion to Dismiss pending but not yet fully briefed.
Plaintiff has demonstrated diligence in pursuing his claims. As discussed below, Plaintiff’s
proposed amendments are based at least in part on newly discovered evidence, allegations
concerning which should be considered by the Court before a substantive decision. Justice
requires the substantive decision on Plaintiff’s claims to be based on the fullest possible set of
allegations, and therefore argues in favor of granting leave to amend.

LEAVE TO AMEND SHOULD BE GRANTED
The Angel IV Complaint conflated claims of illegal exaction with claims of illegal

extraction. The proposed amendment de-conflates the claims. Plaintiff’s claim of illegal exaction
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is bottomed on the exercise of the SPSPA’s Third Amendment’s “Net Worth Sweep” in a manner
that treated Junior Preferred Share contract dividend rights as GSE profits for the immediately
preceding quarter that were to be paid to Treasury. Plaintiff’s claim of illegal extraction is
bottomed on the inclusion of the proceeds obtained by the GSEs from of the FHFA’s litigation on
behalf of the GSEs against defendant mortgage originators who had violated federal securities
laws in the sale of $200 billions of defective residential private label mortgage backed securities
(“MBS”) to the GSEs (the “Private Label MBS Actions”) as profits to be swept up and paid to
Treasury pursuant to the Net Worth Sweep provisions of the SPSPA Third Amendment. The
proposed amendments to the Angel IV complaint, namely: a) deletion of FN 6 following
paragraph 19; b) clarification of the heading of Count II to reflect that it contains allegations of
both illegal exaction and illegal extraction, and; c) addition of subparagraphs (a) and (b) to

paragraph 79 to respectively set forth the allegations of illegal exaction and illegal extraction.

A. SPSPA Third Amendment In General

On August 17, 2012, Treasury and FHFA, on behalf of the GSEs, entered into the Third
Amendment to the SPSPAs, effective as of January 1, 2013. The Third Amendment included a
definitional “Net Worth Sweep” provision. Beginning January 1, 2013, the provision required
quarterly dividend payments to Treasury, equal to each GSE’s profit for the immediately
preceding company fiscal quarter. The Third Amendment was designed to, and in fact did,
eliminate the further buildup of GSE’s capital beyond December 31, 2012.

Plaintiff contends that neither HERA, nor the Third Amendment contain any provision
that would include, without intervening action by the Board of Directors as past quarter profits for
Net Worth Sweep purpose of Fannie, Freddie share assets including, but not limited to Junior
Preferred share contract dividend rights and Private Label MBS Action litigation proceeds.
Defendant claims that the Court has addressed Plaintiff’s claim that Junior Preferred share

contract dividend rights were not meant to be included in Net Worth Sweep past quarter profits.
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However Plaintiff believes that the inclusion of Private Label MBS Action litigation proceeds

from Net Worth Sweep past quarter profits remains an open question.

B. Private Label MBS Actions

On September 2, 2011, the FHFA as GSE’s conservator filed lawsuits in Fannie’s and
Freddie’s names and behalf, against a bevy of financial institutions, alleging, inter alia, the
institutions’ violation of federal securities laws, in the sale of $200 billion of defective residential
private label MBS to the GSEs (the “Private Label MBS Actions”). The GSEs’ financial
statements reflected of the suits’ filing, and approximately $36 billion in settlement proceeds
garnered between 2013 and 2023.

Apparently, as obtained by FHFA counsel, the proceeds recovered in the Private Label
MBS Actions were remitted to the Companies, reflected as profit on their respective financial
statements as received, and in requisite time thereafter essentially remitted by each Company to
Treasury pursuant to the next quarterly Net Worth Sweep.

Initially thought to total just $25 billion, and time-barred as Net Worth Sweep 2013-2016
illegal extractions outside Angel IV June 1, 2017 statute of limitations date, the Angel IV
Complaint at footnote 6 excluded Defendant Private Label MBS Actions litigation proceeds
recovered from 2013-2016 from his illegal extraction complaint damage demand.

However, at the end of August 2023, Plaintiff discovered a press release dated August 14,
2023, issued by the U.S. Attorney for the Eastern District New York stating that the office had
finalized the disposition of and recovered $36 billion in Private Label MBS $36 Actions from
2013 through 2023). Thereafter, Plaintiff’s counsel sent a letter to the Office of the United States
Attorney for the Eastern District of New York asking the office to provide him with a list of the
Private Label MBS actions in which proceeds were recovered and remitted to FHFA or the GSEs
— and the amount of such proceeds -- from June 1, 2017, to date. A copy of the letter, as well as a
separate letter making a similar request was sent to the attorney for Defendant in this case. No

response to either letter has been received. Copies of the letters to the US Attorney for the
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Eastern District of New York and to counsel for the Government in this case are submitted
herewith as Exhibits D and E, respectively.
CONCLUSION
Last week, Plaintiff solicited the Government’s consent to the proposed amendment in
the hope of avoiding the unnecessary expenditure of precious judicial resources. Regretfully, the
Government has withheld its consent. Accordingly, Plaintiff is constrained to request the Court to
delay the date on which its papers opposing the pending motion to dismiss are to be filed until

thirty (30) days after the within motion has been determined.

Dated: January 29, 2024

JOSHUA J. ANGEL PLLC

/s/Joshua J. Angel
By: Joshua J. Angel

9 East 79" Street

New York, New York 10075

Tel: (917) 710-2107

Email: joshuaangelnyc@gmail.com



mailto:joshuaangelnyc@gmail.com
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EXHIBIT A
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Joshua J. Angel, PLLC

9 East 79" Street

New York, New York 10075
917-710-2107
jushuaangelnyc@gmail.com

January 25, 2024

Via Email and Overnight Delivery

Anthony F. Schiavetti, Esqg.
Senior Trial Counsel
Commiercial Litigation Branch
Civil Division

U.S. Department of Justice

P.0O. Box 480

Ben Franklin Station
Washington, DC 20044
Anthony.f.schiavetti@usdoj.gov

Re: Joshua /. Angel v. United States,
1:23 CV 800 (U.S. Court of Federal Claims)

Dear Tony,

Per Judge Sweeney’s decision dated January 23, 2024 (Doc. 22} —~incidentally, my 88™

birthday — | have determined per you failure to respond to my last two letters, that it would be
best and maost efficient for me to request your consent to my amending the Angel IV Complaint

by delete fn. 6 to paragraph 19 and clarifying paragraph 79, rather than cross-moving in
response to the pending motion to dismiss. A copy of the Angel IV with the proposed
amendments redlined is enclosed.

Please let me know if you consent to the proposed amendments. We can submit a
stipulation and Amended Complaint to the Court in short order.

Thank you,

Josh

January 25, 2024
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EXHIBIT C
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From: "Schiavetti, Anthony F. (CIV}" <Anthony.F.Schiavetti@usdoj.gov>
Date: January 29, 2024 at 10:48:31 AM AST

To: Joshua Angel <joshuaangelnyc@gmail.com>

Subject: RE: [EXTERNAL] Angel IV Complaint Amendment

Mr. Angel,
Good morning. The United States opposes as futile your motion for leave to amend the complaint.

Tony

Anthony F. Schiavetti

Senior Trial Counsel

U.S. Department of Justice

Civil Division - Commercial Litigation Branch
P.O. Box 480

Ben Franklin Station

Washington, D.C. 20044

Tel: (202) 305-7572

Fax : (202) 307-0972
anthony.f.schiavetti@usdoj.gov

For overnight mail, please use:
1100 L Street, N.W., Room 10012
Washington, D.C., 20005

From: Joshua Angel <joshuaangelnyc@gmaii.com>
Sent: Monday, January 29, 2024 8:53 AM
To: Schiavetti, Anthony F. {CIV) <Anthony.F.Schiavetti@usdoj.gov>; Joshua J. Angel

<joshuaangelnyc@gmail.com>
Subject: [EXTERNAL] Angel IV Complaint Amendment

Tony ; Having no response in respect to mine of the 25th. regarding Angel IV Complaint amendment, |
have determined best to deal with issue via simple motion to amend complaint. Please advise by close
of business today ,Defendant consent ,or opposition to Angel IV Complaint amendment as set forth in
mine of the 25th.,and continuation for Plaintiff response to Defendant MTD Angel IV Complaint until 30
days after Court amendment motion decision . Thanks Josh

Joshua Angel

joshuaangelnyc@qma’l com
917-710-2107
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EXHIBIT D
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Joshua J, Angel, Esq.
9 East 79" Street
New York, NY 10075
(917) 714-0409

September 5, 2023

Via Email and First Class Mail

John Marzulli

Danielle Bluestein Hass

United States Attorney's Office
Eastern District of New York
271 Cadman Plaza East
Brooklyn, NY 11201
Justice.covidiusao-edny

(718) 254-7508 (fax)

Re: Press Release August 14, 2023 “UBS Agrees to
Pay $1.435 Billion to resolve Claims that it made
Misrepresentations in the Sale of Residential
Mortgage-Backed Securities

-and-
Angel v. United States, CFC No. 23-CV 0800
Dear Mr. Marzulli and Ms. Hass,

Please be advised that | serve as both lead counsel and Plaintiff in Angel v. United States
(*Angel IV") presently pending in the United States Court of Federal Claims. Several days ago, |
came across the above referenced press release and realized that a certain aspect of the litigations
described in the following paragraph could be relevant to jurisdictional discovery that we
anticipate taking shortly in Angel IV.

With the UBS settlement announced today, the Department of Justice has
collected more than $36 billion in civil penalties from 18 major domestic and
foreign banks. originators, and rating agencies for their alleged conduct in
connection with mortgages securitized in failed RMBS leading up to the 2008
financial crises. These resolutions include settlements with eighteen banks,
mortgage originators and rating agencies: Ally Financial: Aurora Loan Services;
Bank of America; Barclays; Citigroup; Credit Suisse: Deutche Bank; General
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Electric; Goldman Sachs; HSBC: JP Morgan: Moody's: Morgan Stanley:
Nomura: Royal Bank of Scotland; S&P: Societe General and Wells Fargo.

Rather than engage in the burden of potential non-party discovery, | was wondering
if your office would be willing to voluntarily disclose the respective dates and amounts that
any portion of the $36 billion in civil penalties was remitted by your office to either Fannie
Mae or Freddie Mac between January 1, 2016 to date. If there is any portion, vet to be
remitted, would you voluntarily disclose the amount and anticipated date of remittance?

The lead counsel representing the Defendant in Angel IV is Anthony F. Schiavetti,
who has been copied on this letter. His contact information is:
Anthony F. Schiavetti.
Senior Trial Counsel
U.S. Department of Justice
PO 480 Ben Franklin Station
Washington, DC 20044
(202) 305-7572 (tel.)
(202) 305 0972 (fax)
Anthony .fschiavettia usdoj.goy

Yours truly,

Joshua J. Angel

cc. Lewis Kruger. Esq. llkrugeriiaol.com
Prof. David P. Epstein depstein @ richmond.edu
Anthony F. Schiavetti, Esq. Anthony [.schiavetti @ usdoj.gon
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Joshua J, Angel, Esq.
9 East 79" Street
New York, NY 10075
(917) 714-0409

September 3, 2023
Via Email and First Class Mail

Anthony F. Schiavetti.
Senior Trial Counsel

U.S. Department of Justice
PO 480 Ben Franklin Station
Washington, DC 20044
(202) 305-7572 (tel.)

(202) 305 0972 (fax)

Anthony.lschiavettic usdoj.ooy

Dear Tony,

Attendant to my Monday, August 28, 2023 discovery of a press release issued 14 days
earlier by the United States Attorney s office for the Eastern District of New York announcing
an agreed civil penalty of $1.435 billion against UBS. bringing the total amount recovered by the
RMBS Working Group to some $36 billion. I penned and sent the attached letter to the
individuals named in the press release. The operative portion of the letter was my request “to
voluntarily the respective dates and amounts that any portion of the $36 billion in civil penalties
was remitted by the EDNY to either Fannie Mae or Freddie Mac between January 1, 2016 to

date. If there is any portion, yet to be remitted. would you voluntarily disclose the amount and
anticipated date of remittance?

The absence of the foregoing information caused Plaintiff to erroneously view the
amounts theretofore recovered as sui generis and not complained of herewith™ even though a
portion of the litigation proceeds had been swept to Treasury as part of the New Worth Sweep
regime. Angel IV Complaint. page 8, fn. 6. Given the breadth of the RMBS Working Group,
your office is probably chargeable with knowledge of the information we are seeking. | therefore

trust that your office will interpose no objection to the voluntary disclosure 1 have sought from
the EDNY.
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| leave for a final summer week in Europe tomorrow. returning September 17. 2023,
should you want to revisit Defendant’s prior positions regarding either settlement or
jurisdictional discovery.

Thanks,

Josh

cc. Lewis Kruger, Esq. |lkruger«@aol.com
Prof. David P. Epstein depstein ¢ richmond.edu






