
No. 20-121  
[Fed. Cl. No. 13-cv-465] 

 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FEDERAL CIRCUIT 

 
 

FAIRHOLME FUNDS, INC., et al., 
Plaintiffs-Respondents 

v. 
 

UNITED STATES, 
 Defendant-Petitioner. 

 
 

RESPONSE TO PETITION FOR PERMISSION TO APPEAL AN 
INTERLOCUTORY ORDER OF THE COURT OF FEDERAL CLAIMS  

DATED MARCH 9, 2020, IN CASE NO. 13-cv-465 
PURSUANT TO 28 U.S.C. § 1292(d) 

 
 

 
 
 
MICHAEL GRANSTON 
   Deputy Assistant Attorney General 
 
ROBERT E. KIRSCHMAN, JR. 
   Director 
 
KENNETH M. DINTZER 
   Deputy Director 
 
ELIZABETH M. HOSFORD 
FRANKLIN E. WHITE, JR. 
   Assistant Directors 
 
ERIC E. LAUFGRABEN 
   Senior Trial Counsel 
Commercial Litigation Branch 
Civil Division 

U.S. Department of Justice 

JOSEPH H. HUNT 
  Assistant Attorney General 
 
HASHIM M. MOOPPAN 
   Deputy Assistant Attorney    
   General 
 
MARK B. STERN 
ABBY C. WRIGHT 
GERARD SINZDAK 
   (202) 514-0718 

Attorneys 
Appellate Staff, Civil Division 
U.S. Department of Justice 
950 Pennsylvania Ave., N.W. 
Washington, D.C.  20530 
 
Attorneys for the United States  

 
 

 

Case: 20-121      Document: 6     Page: 1     Filed: 04/06/2020



 
 

Pursuant to this Court’s order of March 30, 2020, the United States responds to 

the petition for review pursuant to 28 U.S.C. 1292(d) filed by Fairholme Funds, et al.   

1. The Court of Federal Claims, on March 9, 2019, certified three questions 

posed by the government related to the court’s partial denial of the government’s 

motion to dismiss, and also certified three questions proposed by plaintiffs, related 

to certain plaintiffs’ standing and to the court’s disposition of plaintiffs’ purported 

direct claims. Appx85-Appx89. As discussed in the United States’ petition for 

review, resolution of the question whether plaintiffs have standing to assert 

derivative claims notwithstanding the statutory provision transferring all 

shareholder rights to the Federal Housing Finance Agency (FHFA) during the 

conservatorship may resolve this litigation entirely. And if the Court accepts the 

government’s argument that the actions of FHFA as conservator cannot support 

Tucker Act jurisdiction, at a minimum plaintiffs’ illegal exaction and takings claims 

will be dismissed. Resolution of the third question—whether plaintiffs’ allegations 

that FHFA entered into an implied-in-fact contract with the enterprises to operate 

the conservatorships for shareholder benefit fail as a matter of law—would result 

in the dismissal of an important subset of claims.  

2. Resolution of the issues proposed by plaintiffs does not have the 

potential to resolve the litigation. If the Court grants the government’s petition, 

however, it is appropriate that the Court grant plaintiffs’ petitions as well. The 

Court will be able to address all questions which the trial court has concluded 
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warrant this Court’s review to the extent that it proves necessary to do so. 

Accordingly, consistent with the position taken in the trial court, the United States 

does not oppose the grant of plaintiffs’ petition.  
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