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INTRODUCTION?

In seeking to avoid having to produce even a single document in response to the document
subpoena served upon it by Plaintiffs Fairholme Funds, Inc., et al. (“Fairholme”), the U.S. Depart-
ment of the Treasury (“Treasury”) makes a number of bogus legal arguments and demonstrably
inaccurate factual assertions. But perhaps what is most notable about Treasury’s opposition to
Fairholme’s motion to compel is what Treasury doesn’t say.

Among the points that Treasury fails to dispute, and thus (mostly by silence but in a few
instances expressly) concedes, are the following: (1) Treasury was a principal party to the Pre-
ferred Stock Purchase Agreements (the “PSPAs”), the third amendment to which (the Net Worth
Sweep) is the central focus of Fairholme’s claim for breach of the implied covenant of good faith
and fair dealing; (2) Treasury had a direct and significant role in the adoption of the Net Worth
Sweep; (3) Treasury was the prime beneficiary of the Net Worth Sweep, which essentially entitles
Treasury to all future equity distributions by Fannie Mae and Freddie Mac (the “Companies™); (4)
Treasury has already benefited enormously from the Net Worth Sweep, as it has been paid hun-
dreds of billions of dollars in dividends to which it would not have otherwise been entitled; (5)
Treasury’s interests (both financial and otherwise) are directly and significantly implicated by the
relief Fairholme and other plaintiffs seek on the implied covenant claim; (6) the issues raised in
this litigation implicate important questions of concern not just to the litigating parties, but to the
U.S. Government and the public at large; (7) for many of the above reasons, Treasury undoubtedly

has information in its possession that relates directly to the adoption, implementation, and effects

1 We cite herein to our Memorandum of Points and Authorities in Support of Fairholme
Plaintiffs” Motion to Compel Compliance with Subpoena to the U.S. Treasury (Doc. 103-1) as
“Motion” or “Mot.,” and to Treasury’s Memorandum of Points and Authorities in Opposition to
Plaintiffs” Motion to Compel Third-Party Discovery (Doc. 106) as “Opposition” or “Opp.”

1
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of the Net Worth Sweep; (8) this Court, in allowing the implied covenant claim to proceed, specifi-
cally discussed issues relating to Treasury’s conduct, knowledge, and financial interests; and (9)
the stakes in this litigation are enormous, and dwarf even the highest conceivable estimates of the
resources that Treasury might need to devote to responding to Fairholme’s subpoena.

Given all of these undisputed, and indisputable, facts, one would think that Treasury would
recognize its obligation, even as a non-litigant in the current proceedings, to at least work in a
meaningful way to determine whether it possesses materials that are responsive to the valid sub-
poena served upon it. But Treasury has flatly refused to do so. Its position continues to be that it
need not undertake any efforts to search for and produce documents responsive to the requests for
production (“RFPs”) that are the subject of this Motion. It attempts to support its untenable posi-
tion with assertions about the relevance of the requested information, and the burden supposedly
imposed by those requests, that do not withstand serious scrutiny.

We have demonstrated that the subpoena seeks materials that are clearly relevant to the is-
sues raised by the implied covenant claim. Indeed, we specifically tied each of the RFPs to issues
that this Court has identified, at times with direct references to Treasury itself, as implicated in the
analysis of that claim. See Mot. at 8-12. Treasury all but ignores its own starring role in matters
concerning the Net Worth Sweep, as well as this Court’s guidance concerning the issues that need
to be explored in the implied covenant analysis, and instead basically contents itself with making
the unremarkable point that the implied covenant claim runs against the Companies and the Fed-
eral Housing Finance Agency (“FHFA”) rather than it. But this argument is a non sequitur: it
does not follow from the fact that Treasury is not a defendant on the implied covenant claim either
that it had no involvement in the relevant events underlying that claim, or that it has no infor-
mation in its possession that are pertinent to the analysis and resolution of that claim. Because

Treasury played a central role in the events at issue in this litigation, and because Fairholme seeks
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materials that relate directly to matters that are central to the merits of the implied covenant claim,
Fairholme easily carries its burden of demonstrating the relevance of the documents sought.

Treasury’s arguments regarding undue burden fare no better. It relies heavily on its conten-
tion, which it repeats again and again, that Fairholme has failed to take steps to mitigate Treasury’s
burden or to account for the discovery that took place in related litigation in the Court of Federal
Claims (“CFC”). But this contention, in addition to glossing over the fact that the CFC discovery
was (as stressed on numerous occasions by the Government) limited in scope, is also false, as Fair-
holme’s subpoena emphasizes that Fairholme does not seek to duplicate the CFC discovery, and
Fairholme has made clear that it was willing to work with Treasury to address any legitimate bur-
den concerns. Treasury also relies heavily on conclusory assertions regarding the effort it would
take to search for and produce responsive materials, assertions that are entitled to little if any
weight since Treasury has refused to even engage with Fairholme on topics, such as the identifica-
tion of custodians and search terms, that would allow the parties to better gauge the resources
which Treasury might actually need to devote to responding to the subpoena.

But even if Treasury’s assertions regarding burden were taken at face value, they do not
come close to establishing that complying with Fairholme’s subpoena would impose on it an un-
due burden, especially considering the stakes of this litigation to the parties, to the public, and to
Treasury itself. Significantly, when confronted with this undisputed fact, Treasury chooses to bury
its head in the sand, suggesting that its multi-billion dollar interest in the litigation should play no
role in the assessment of whether the subpoena subjects it to a burden that is “undue.” That it is
perhaps understandable that Treasury wants the Court to ignore its significant interest in this litiga-

tion does not make Treasury’s position legally or logically correct.
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ARGUMENT

A. Fairholme’s Subpoena Seeks Clearly Relevant Information

Treasury does not dispute that relevance is defined expansively under Rule 26, and that that
broad relevance standard fully applies to third party discovery. See Mot. at 7. In our Motion, we
demonstrated how Fairholme’s RFPs seek information that is relevant to the merits of the implied
covenant claim and to asserted defenses to that claim. Id. at 7-14. We did this, in large part, by
addressing the very issues that this Court identified, in its 2018 ruling on Defendants’ motion to
dismiss, as pertinent to the consideration and resolution of the implied covenant claim, and show-
ing how each of our RFPs seeks information directly concerning one or more of those issues. Id.
at 8-12. And we noted that several of the factual questions identified by the Court as relevant to
the implied covenant analysis were explicitly tied to Treasury’s conduct or to information in Treas-
ury’s possession. Id. See, e.g., Fairholme Funds, Inc. v. Federal Housing Finance Agency, No.
13-1288, 2018 WL 4680197, at *11 (D.D.C. Sept. 28, 2018) (whether “at the time the Third
Amendment was enacted, the [Companies], FHFA, and Treasury understood that the [Companies]
were about to achieve sustained profitability”) (emphasis added); id. (whether “the Third Amend-
ment permitted the Treasury to reap enormous benefits in exchange for no new investment”) (em-
phasis added); id. at *10 (whether the Companies “receive[d] value in exchange for providing sen-
ior shareholders [in this case, Treasury], with enhanced disbursement rights™).

Treasury has no answer to this detailed discussion connecting our requests to the issues
identified by this Court. In fact, Treasury does not even see fit to address, in its relevance argu-
ment, any of Fairholme’s actual RFPs, let alone attempt to show why any particular RFP is not rea-
sonably tailored to seek information pertaining to the issues identified by the Court. Rather than

address this Court’s own detailed analysis of the implied covenant claim, Treasury simply asserts,
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with little explanation, that our reading of the Court’s opinion “is overstated.” Opp. at 15. Treas-
ury’s failure to seriously grapple with this Court’s own analysis of the issues and questions raised
by the implied covenant claim speaks volumes about its superficial approach to relevance.

Treasury’s primary relevance argument is that “[b]ecause Treasury is not a party to the
contract between Plaintiffs and the [Companies], and therefore has no contractual duty to Plain-
tiffs, Treasury’s conduct is inherently irrelevant to Plaintiffs’ [implied covenant] claim.” Opp. at
14. Treasury’s conclusion simply does not logically follow from its premise. The fact that Treas-
ury is not a party to the contract between the Companies and their private shareholders explains
why Treasury is not a defendant with respect to the implied covenant claim. But that fact hardly
establishes that Treasury’s “conduct” with respect to the Net Worth Sweep—the event that consti-
tutes the alleged breach of the implied covenant—is “inherently irrelevant” to Fairholme’s claim,
much less that information in Treasury’s possession about the adoption, implementation, and ef-
fects of the Net Worth Sweep is “inherently irrelevant.” Treasury’s argument, taken to its logical
conclusion, would mean that third party discovery would almost be never appropriate; after all,
third parties rarely themselves face liability on the claims raised in the actions in which discovery
from them is sought.

Regardless of whether Treasury itself faces direct liability for the Net Worth Sweep, it was
a party to the PSPAs and was a central participant in the events leading to the adoption of the Third
Amendment to the PSPAs. Far from a passive bystander, Treasury was a principal architect, and
prime beneficiary, of the Net Worth Sweep, and worked closely with FHFA on issues relating to
the Companies and the PSPAs. See Mot. at 8. Indeed, Treasury was a central participant in the
initial adoption of the PSPAs themselves, which put it in a position to work on other issues that are
directly implicated in the analysis of the implied covenant claim. For example, under the original

PSPAs, Treasury received stock warrants that would allow it to share in the future profitability of
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the Companies, but only after junior preferred shareholders and together with other common share-
holders. Treasury documents relating to the origin of this feature of the PSPAs would undoubtedly
reveal information relevant to the question of shareholder expectations. And, as discussed below,
Treasury also had a direct role in decision-making concerning the implementation of provisions in
the PSPAs concerning the so-called periodic commitment fee, which has become a significant as-
pect of the Defendants’ anticipated defenses to the implied covenant claim. Treasury’s direct in-
volvement in matters involving the Companies, the PSPAs, FHFA’s interactions with the Compa-
nies, and especially the Net Worth Sweep thus confirms that it is extremely likely that Treasury
possesses documents that relate directly to the central questions of whether the Net Worth Sweep
“violated the reasonable expectations of the parties” and whether Defendants *“acted arbitrarily or
unreasonably, thereby frustrating the fruits of the bargain that [Plaintiffs] reasonably expected.”
Fairholme, 2018 WL 4680197 at *7 (citations omitted).

Contrary to Treasury’s argument, Opp. at 16, the fact that the analysis of the implied cove-
nant claim is in part an objective inquiry supports Fairholme’s position. See Mot. at 14. Treasury
was not some neutral distant observer of the Companies and the FHFA whose views would be un-
likely to be probative of any assessment of the reasonable expectations of the parties. Rather, as
noted, Treasury was a key participant in the formulation, adoption, and implementation of the Net
Worth Sweep, it took a keen interest in matters concerning the financial health and prospects of the
Companies while they were under conservatorship and operating under the PSPAs to which it was
a party, it worked closely with the FHFA on matters involving the Companies and the PSPAs, and
it was privy to much if not all of the same non-public information about the Companies’ financial
condition and prospects that was available to FHFA at all relevant times. In light of these facts,

none of which are in serious dispute, there can be little doubt that responsive Treasury documents,
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including its internal communications and analyses, are relevant to any analysis of whether the im-
position of the Net Worth Sweep amounted to objectively arbitrary or unreasonable action that
frustrated the fruits of the bargain between plaintiffs and the Companies/FHFA.

Notably, none of the decisions cited by Treasury that discuss the implied covenant of good
faith and fair dealing address issues concerning the scope of discovery on claims alleging the
breach of the implied covenant.? None of these decisions hold, or can even be read to hint, that a
third party who helps orchestrate the conduct or transaction that is alleged to breach the implied
covenant, and who benefits substantially from that breach, is immune from discovery simply by
virtue of the fact that the third party does not itself owe a duty of good faith and fair dealing. They
certainly cannot be read to suggest that information in the possession of such a third party regard-
ing that conduct/transaction or its effects is “inherently irrelevant.”

The relevance of the Treasury materials sought by Fairholme is also confirmed by those
Treasury documents that have already been produced in the CFC litigation, several of which were
discussed in the Motion. See Mot. at 21-22 n.17. As it does elsewhere, Treasury refuses to engage
with this argument on anything other than a superficial level. Its only response is that the CFC liti-
gation involved different claims, and that the Government is a party to that litigation. Opp. at 15.
As discussed, Treasury’s status as a litigant or non-litigant has little if any bearing on the relevance
analysis. And the fact that the CFC litigation involves different causes of action and legal theories
overlooks the clear connection between the produced Treasury documents and the issues and ques-

tions implicated by the implied covenant claim. Those documents include, for example, internal

2 See Opp. at 13-14, 16 (discussing Evans v. GEICO Gen. Ins. Co., 2015 WL 137269 (E.D.
Va. Jan. 9, 2015); Boulden v. Albiorix, Inc., 2013 WL 396254 (Del. Ch. Jan. 31, 2013); Dunlap v.
State Farm Fire & Cas. Co., 878 A.2d 434 (Del. 2005); The Chemours Co. TT, LLC v. ATI Tita-
nium LLC, 2016 WL 4054936 (Del. July 27, 2016); and Gloucester Holding Corp. v. U.S. Tape &
Sticky Prods., LLC, 832 A.2d 116 (Del. Ch. 2003)).

7
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Treasury documents, including memoranda recounting conversations between senior officials at
Treasury and the FHFA, discussing the Companies’ earnings prospects, their ability to pay divi-
dends to Treasury under the pre-Net Worth Sweep PSPAs, and the expected impact of the Net
Worth Sweep on future dividends to be paid to Treasury. Mot. at 21-22 n.17 (discussing
UST00533645, UST00533618, UST00406545). These are some of the very issues identified by
this Court as pertinent to the resolution of the implied covenant claim. Indeed, the Complaint re-
peatedly and expressly references internal Treasury documents when making the detailed factual
allegations that this Court concluded were sufficient to allege a claim for breach of the implied
covenant. See, e.g., Compl. 1141, 42, 55, 70, 92, 102. Given Treasury’s central role in events
pertaining to the Net Worth Sweep, its status as the prime beneficiary of the Net Worth Sweep, and
its close working relationship with FHFA, there is little doubt that the additional discovery sought
by Fairholme from Treasury will yield more relevant information.

Finally, Treasury acknowledges that a number of the RFPs at issue seek information per-
taining to defenses raised against the implied covenant claim and/or to damages issues. Opp. at 17.
For example, as we’ve noted, Mot. at 13, at least four of the requests (RFPs 10-11, 18-19) seek
documents concerning the determination of the periodic commitment fee (“PCF”) that, under the
terms of the PSPAs, Treasury could have sought to charge the Companies in appropriate circum-
stances. Treasury does not even attempt to challenge these RFPs on relevance grounds, but instead
tries to change the subject by referring to the same non-relevance objections it raises with respect
to other RFPs, which we address below. 1d. Treasury is therefore left with the hollow complaint
that “only a handful” of RFPs seek documents relating to defenses and damages, as though that
fact somehow excuses Treasury from responding to these clearly relevant requests. 1d. (We note,
in any event, that far from a handful, Fairholme identified eight such RFPs (Mot. at 13-14)). Thus,

even if the Court credits Treasury’s relevance arguments concerning the remaining RFPs—which

8
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it should not—the relevance of these RFPs is unchallenged.®

B. The Requested Discovery Will Not Subject Treasury To Undue Burden

Because the Treasury subpoena seeks relevant information, Treasury can avoid compliance
only by carrying its “heavy burden to show that the subpoena should not be enforced.” Millennium
TGA, Inc. v. Comcast Cable Communications LLC, 286 F.R.D. 8, 11 (D.D.C. 2012) (citing
Northrop Corp. v. McDonnell Douglas Corp., 751 F.2d 395, 403 (D.C. Cir. 1984)). It attempts to
do so by arguing that complying with the subpoena would impose an undue burden. Opp. at 17-
25. Because its arguments are premised on conclusory, unsupported, and misleading factual asser-
tions and on a misreading of legal principles and precedents, Treasury does not come close to dis-
charging its “heavy burden.”

1. While Treasury makes a number of arguments with respect to burden, they are all
built upon the same foundation: Treasury’s contention that Fairholme has made absolutely no at-
tempt generally to mitigate the burden of subpoena compliance, and that Fairholme has specifi-
cally refused to account for the limited discovery that took place in the CFC litigation. Treasury is

so fond of this point that it repeats it over and over and over again.* But repetition does not make

% Treasury did agree to search for some PCF-related documents responsive to one of these
requests (RFP 19), though it later reported that its narrow, date-restricted search yielded no docu-
ments. Mot. at 13 n.10. Treasury has never explained why it chose to treat RFP 19 differently
from the other RFPs seeking information concerning the PCF. In any event, its agreement to con-
duct at least a superficial search for records responsive to RFP 19 further confirms the relevance of
materials relating to the PCF, which is likely to become one of FHFA’s central defenses to the im-
plied covenant claim.

4 See, e.g., Opp. at 2 (“Plaintiffs have taken no steps to mitigate or even acknowledge the
obvious burden their discovery requests impose on Treasury”) (emphasis in original); id. (“Plain-
tiffs impose all of these burdens without even attempting to account for the discovery they have
already received in the [CFC]”); id. at 8 (Plaintiffs make *“no effort to tailor their current requests
to account for the discovery [they] already received”); id. at 10 (“Plaintiffs remained fundamen-
tally unwilling to tailor their requests in any respect to account for the fact that Treasury is no
longer a party to this action or to acknowledge that, to the extent that any Treasury documents are
relevant, Plaintiffs have already received over 32,000 Treasury documents™); id. (“Plaintiffs ex-
pressed no willingness to limit their requests to pgrticular topics or time frames unaccounted for by
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this demonstrably untrue contention true.

As even a cursory review of the subpoena and the parties’ correspondence makes clear,
Fairholme has at all times been cognizant of burden issues and has tried to work with Treasury to
address any legitimate concerns it may have on this score. See generally Mot. at 4-5, 19-20 (de-
scribing Fairholme’s efforts to address burden issues). Fairholme took steps in the subpoena itself
to minimize any duplication of previous discovery relating to the Net Worth Sweep. The subpoena
specifically notes that Fairholme is not seeking documents previously produced in discovery in the
CFC litigation. See Mot. Att. A. Fairholme also made clear that with respect to sixteen of the
RFPs, it was seeking only documents that had not been reviewed in connection with the CFC dis-
covery. 1d.° In addition, during the parties’ subsequent discussions, Fairnolme completely
dropped ten of its RFPs (and part of another) in an attempt to mitigate the burden on Treasury, and
it made clear that it stood ready and willing to continue to work with Treasury. See Mot. at 19.°

In short, the primary foundations on which Treasury builds much of its undue burden argu-

ment—that Fairholme has been indifferent to Treasury’s burden and seeks to wastefully duplicate

the discovery Plaintiffs already have obtained”); id. at 19 (“Plaintiffs have not [accounted for the
prior discovery], however, and their efforts to duplicate prior CFC discovery is another factor
pointing to the unreasonableness of [their] position™); id. at 21 (referring to “Plaintiffs’ unwilling-
ness to tailor their requests in any meaningful way”); id. at 24 (“Plaintiffs insist on seeking docu-
ments ... from a five-and-a-half-year period, with no accounting for Treasury’s prior document
productions”).

® Although Treasury eventually acknowledges, in a single sentence buried in a footnote on
page 22 of its Opposition, these features of Fairholme subpoena, it never attempts to reconcile this
acknowledgement with its repeated, strident, and inaccurate accusations that Fairholme has made
no attempt to account for, and avoid duplication of, the CFC discovery.

® Treasury’s suggestion that Fairholme has been unwilling to work to mitigate its burden is
not only inaccurate, it is also ironic. Fairholme’s efforts to work with Treasury stand in stark con-
trast to Treasury’s intransigence. Treasury’s position has not moved one inch since its initial re-
sponse to the subpoena, when it flatly refused to search for any records responsive to 36 of the 37
RFPs. Since that time, Treasury has continued to completely rebuff Fairholme’s efforts at compro-
mise. See Mot. at 5.

10
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the CFC discovery—are unsound. Treasury’s remaining arguments are similarly unfounded.

2. In addition to ignoring Fairholme’s efforts to minimize duplication of the CFC dis-
covery, Treasury also overstates the scope of that discovery, characterizing it as “broad indeed”
and suggesting that the topics and time frames covered by that discovery were sufficient to address
any relevant questions concerning the implied covenant claim. Opp. at 18. This argument runs
counter to the Government’s own repeated insistence that the CFC discovery was limited in scope,
and was not intended to constitute full merits discovery. We noted in our Motion, and Treasury
does not dispute, that Government lawyers, on more than one occasion, specifically relied on the
limited scope of the CFC discovery to instruct deponents not to answer questions directly relating
to topics covered by the Treasury subpoena. Mot. at 20. These were not isolated instances. In its
filings in the CFC litigation, and at status conferences, Government lawyers repeatedly stressed
that merits discovery would come later (assuming the plaintiffs survived the Government’s motion
to dismiss).” It is problematic, to say the least, for Treasury to now characterize the CFC discov-
ery as something very different from how it described it, and conducted it, at the time.

Equally problematic is Treasury’s revisionist history regarding the limited time frame cov-

7 See, e.g., Defendant’s Reply in Support of Motion for Protective Order at 16, Fairholme
Funds, Inc. v. United States (Ct. Fed. CI., No. 13-465) (filed June 17, 2014) (copy attached hereto
as Attachment A) (“Although discovery in the context of the merits of a case is ‘broadly con-
strued,’ this case is in a very different posture. The Court here has authorized narrow discovery
that is (1) sufficient to respond to certain aspects of the Government’s motion to dismiss; and (2)
limited to specific topics.”); Status Conference Transcript at 19, Fairholme Funds, Inc. v. United
States (Ct. Fed. CI., No. 13-465) (May 7, 2014) (copy attached hereto as Attachment B) (“[T]he
Court issued, on February 26th, an order granting limited discovery .... We are not in full-blown
merits discovery at this stage of the litigation.”); Status Conference Transcript at 13-14, Fairholme
Funds, Inc. v. United States (Ct. Fed. CI., No. 13-465) (June 19, 2014) (copy attached hereto as At-
tachment C) (“And by definition, in advance of a motion to dismiss, discovery should be limited to
the narrow scope of the issues on which discovery is required. This is not the normal situation un-
der Rule 26 where you—you know, all relevant documents to the case should be produced.”).

11
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ered by the CFC discovery. The date ranges that were ultimately used in connection with the Gov-
ernment’s CFC document productions were not selected, as Treasury now suggests, to cover all of
the time frames relevant to the merits of the litigation, but were instead a product of negotiation
and compromise between the parties (and, in some instances, an effort by the CFC to split the dif-
ference between the parties’ positions). Treasury also conveniently ignores that the CFC discov-
ery, unlike full merits discovery, was not intended to cover any issues relating to damages or other
remedies. As we noted in our Motion (at 13-14), because Fairholme and other plaintiffs continue
to suffer from the Net Worth Sweep, documents relating to such damages/remedy issues that post-
date the August 2012 implementation of the Third Amendment, and the cut-off date used for pur-
poses of the CFC discovery, are both relevant and outside the scope of that previous discovery.
Notably, Treasury does not address this point in its Opposition.

Along similar lines, Treasury makes much of the fact that some of the RFPs in the Treasury
subpoena are similar to RFPs served in connection with the CFC discovery. Opp. at 18-19. This
observation should be unsurprising rather than a call for alarm, as both actions concern issues aris-
ing from the adoption and implementation of the Net Worth Sweep. In fact, it would be strange if
there were not some overlap in wording between the requests served in that action and this one.
More importantly, however, any such overlap does not support Treasury’s contention that the dis-
covery Fairholme now seeks is duplicative of the CFC discovery or unreasonably cumulative. For
one thing, Treasury ignores the specific steps Fairholme has taken to ensure that Treasury is not
called upon to duplicate its CFC discovery efforts. Moreover, in focusing on the initial CFC RFPs,
Treasury ignores that the parties subsequently engaged in extensive negotiations, over the course
of several months, regarding the scope of the Government’s obligation to respond to those RFPs.
The parties ultimately reached an agreement pursuant to which Fairholme, in the spirit of compro-

mise and in recognition of the Government’s concerns about the scope of the discovery that had

12
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been authorized, agreed to abandon several relevant RFPs and not to challenge the Government’s
refusal to produce documents responsive to several other relevant requests. See Letter from David
Thompson to Gregg Schwind (October 6, 2014) (copy attached hereto as Attachment D). To take
one important example, Treasury was specifically relieved from any obligation to respond to RFPs
seeking documents relating to what are now critical questions concerning decisions and analyses
regarding the imposition and determination of the periodic commitment fee that Treasury could in
appropriate circumstances attempt, under the PSPAs, to charge the Companies. Id.

For these and other reasons, it is simply not the case that the Treasury subpoena seeks to
improperly duplicate the CFC discovery or is unreasonably cumulative of earlier discovery. In
fact, it is disingenuous, in light of the positions taken by the Government during the CFC discov-
ery, for Treasury now to suddenly resist relevant, non-duplicative discovery on the grounds that
Plaintiffs should be content with the limited discovery they were previously allowed to take.

3. Treasury again complains that “several” of Fairholme’s RFPs seek information that
Fairholme should be able to obtain from FHFA, and it again suggests that Fairholme should await
the completion of document discovery by the parties before seeking documents from Treasury.
Opp. at 19-20. Treasury never adequately explains why the existence of some overlap between
“several” RFPs served on both it and FHFA justifies Treasury’s refusal to produce any documents.
More importantly, any such overlap does not establish that the discovery Fairholme seeks from
Treasury is “unreasonably cumulative or duplicative.” FeD. R. Civ. P. 26(b)(2)(C). Treasury’s
suggestion that Fairholme complete its review of Defendant document productions that are still far
from complete before Treasury can be required to search for and produce a single document is
manifestly unreasonable. Fact discovery is scheduled to close only a few months from now, on

November 26, and expert discovery is scheduled to commence shortly thereafter. Because there is
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very little chance that deferring Treasury’s subpoena compliance will meaningfully reduce Treas-
ury’s discovery obligations, given the virtual certainty that Treasury possesses relevant, respon-
sive, and important information that is not in the possession of the parties, any theoretical benefit
arising from the reduction of overlap between the parties’ document productions and Treasury’s
own is far outweighed by the prejudice that would result if Treasury were allowed to continue to
indefinitely evade its obligation to comply with a valid subpoena.

4. As we have noted (Mot. at 18), the fact that limited document discovery has already
been conducted in the CFC litigation, as well as the pendency of other litigation challenging the
Net Worth Sweep, further underscores that requiring Treasury to produce documents in this action
would impose only a moderate marginal burden upon it. While Treasury resists this point, Opp. at
24, it does not dispute one crucial fact bearing upon the undue burden analysis: it is not starting
from scratch. Much of the burden imposed in connection with traditional third-party discovery
stems from initial efforts to collect and preserve potentially relevant material. But Treasury al-
ready completed much if not all of the work associated with that document collection effort in con-
nection with the CFC litigation. While, to be sure, if this Motion is granted, Treasury would still
need to search its document collection for responsive materials and conduct a privilege review, at
least one important and time-consuming task has already been accomplished. In this respect as
well, Treasury is not similarly situated to most non-litigants.

5. In arguing that compliance with the subpoena would be unduly burdensome and
disproportionate to the needs of this case, Treasury relies on a conclusory declaration that, for the
most part, merely parrots the buzzwords of the federal rules without providing any meaningful
support for its assertions of undue burden. See Declaration of Michelle A. Dickerman (Opp. Ex.
B). This does not satisfy Treasury’s burden to provide a detailed, concrete demonstration that

compliance with the subpoena would be unduly burdensome. See Flatow v. The Islamic Republic
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of Iran, 196 F.R.D. 203, 207 (D.D.C. 2000) (showing of burden “must be specific”), rev’d in part
on other grounds, 305 F.3d 1249 (D.C. Cir. 2002); Alabama Aircraft Indus., Inc. v. Boeing Co.,
No. 2:11-cv-03577-RDP, 2016 WL 9781825, at *5 (N.D. Ala. Feb 25, 2016) (stressing “the need
for specificity in a non-party’s showing of ‘undue burden’”). Moreover, Treasury’s assertion that
it would take “hundreds of hours” to review its records for responsive material, Opp. at 18, 21, is
entitled to little weight, since Treasury has not even attempted to engage with Fairholme on the
types of questions (such as the development of search terms and protocols and the identification of
document custodians) that would determine the size of the document collection that would need to
be reviewed.®

But even were the Court to take Treasury’s estimate at face value, it would not even ap-
proach satisfying its burden of demonstrating that compliance with the subpoena would impose an
undue burden upon it. As discussed in our Motion (at 16-20), several factors weigh conclusively
against the notion that Treasury would suffer an undue burden if it were to comply with the sub-
poena. Among these considerations are the importance of the issues raised by this litigation, both
to the parties and to the public, the enormous stakes in this litigation, and the relief to which Fair-

holme and other plaintiffs would be entitled were they to prevail on the implied covenant claim,

8 Treasury’s estimate is based on “its experience with the parallel CFC litigation.” Opp. at
21. Of course, if Treasury’s suggestion that the CFC discovery already covered all relevant topics
and time frames is correct, then presumably a reasonably tailored search focused on materials that
were not produced in connection with the CFC discovery would be unlikely to return nearly as
many new documents for Treasury to review.

Moreover, Fairholme has offered to explore with Treasury the possible use of document
review protocols and procedures, such as so-called Technology Assisted Review and predictive
coding, that were not widely available or considered very reliable at the time Treasury produced
records in the CFC litigation. Because the use of such procedures could further reduce the time
needed for Treasury to identify and review potentially responsive documents, Treasury’s use of an
estimate based on its experience reviewing documents five years ago is of questionable value in
the undue burden analysis.
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which dwarf not only the resources that Treasury might need to devote to complying with the sub-
poena, but the Department of Justice’s entire operating budget. These considerations on their own
amply support the rejection of Treasury’s claim of undue burden. But other important considera-
tions are Treasury’s own significant financial, policy, and programmatic interests in the resolution
of this litigation, as well as its own substantial and direct involvement in the events that surrounded
the adoption and implementation of the Net Worth Sweep. Mot. at 17-18.

Treasury does not challenge or dispute the factual basis or accuracy of any of these consid-
erations. In fact, it simply ignores most of them. But it does fiercely resist any consideration by
the Court of its own multi-billion dollar interest in the resolution of this litigation. According to
Treasury, its enormous financial interest in the litigation is irrelevant to the issues currently before
the Court, because we rely “almost exclusively” on decisions addressing cost-shifting issues aris-
ing under Rule 45 rather than decisions addressing the separate question of whether a third party
should be compelled to comply with a subpoena in the first place. Opp. at 23. This argument fails
for multiple reasons. First, Treasury’s use of the word “almost” is telling, as several of the deci-
sions we cited do indeed make clear that a third party’s interest in the subject matter of the litiga-
tion is a pertinent consideration in the analysis of whether subpoena compliance would impose an
undue burden.® Second, Treasury does not dispute that Rule 26 standards do apply to the undue
burden analysis here, and those standards include consideration of such issues as “the importance
of the issues at stake in the action, the amount in controversy, ... the parties’ resources, ... and

whether the burden or expense of the proposed discovery outweighs its likely benefit.” Fed. R.

% See, e.g., In re Photochromic Lens Antitrust Litigation, No. 8:10-MD-2173, 2012 WL
12904391, *3 (M.D. Fla. 2012) (noting, in compelling subpoena response, that non-party subpoe-
nant had “a substantial financial interest in the lawsuit”); Phillip M. Adams & Associates, L.L.C. v.
Fujitsu Ltd., No. 13-cv-02188-SI, 2010 WL 1064429, at *4 (D. Utah 2010) (“Leading authorities
say factors considered in determination of undue burden on a nonparty may include . . . the inter-
est, if any of the nonparty in the final outcome of the litigation.”).
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Civ. P. 26(b)(1). See Opp. at 17-18 (citing Rule 26(b) standards as relevant to the undue burden
inquiry for third party subpoenas). Third, Treasury never explains why it is appropriate for the
Court to consider such factors as the stakes of the litigation in assessing undue burden, but it is
somehow a bridge too far for the Court to also consider the subpoenant’s own direct stake in those
stakes in considering whether it should be compelled to comply with a valid subpoena.

The fact that Treasury has understandable reasons for hoping that the Court ignores Treas-
ury’s interest in the resolution of the implied covenant claim in its undue burden analysis does not
make its position on this issue any less illogical. It is no wonder that Treasury can cite to no deci-
sion that holds or suggests that a third party’s substantial financial interest in litigation cannot be
considered by a court when it analyzes whether the third party must comply with a subpoena.*®

Ultimately, Treasury’s undue burden argument is built upon a strawman: that Fairholme is
proceeding as though Treasury is a litigating party to whom the protections of Rule 45 do not ap-
ply. See Opp. at 22. Fairholme is not ignoring Rule 45; it has complied with that rule and will
continue to do so. We agree that the protections accorded to third parties under Rule 45 apply to
Treasury. Unlike Treasury, however, we do not believe that those protections require the Court to
completely blind itself to Treasury’s enormous financial and other interests in the subject matter of

this litigation, and the significant and direct role it played in the events that spawned this litigation,

10 The two decisions Treasury does cite are of no help to it. In Swase v. West Valley City,
No. 2:13-cv-768 DN, 2015 WL 7756094, *1-2 (D. Utah Dec. 1, 2015), the district court ruled
simply that a request by a subpoenant to seek its compliance costs was premature when the court
had not yet ruled on separate motions to quash the subpoena. The “central arguments” in those
motions to quash concerned whether the subpoena sought information protected by privilege. Id.
at *1. Obviously, the considerations underlying Rule 45’s cost-shifting provisions would be
largely if not entirely irrelevant to such a privilege analysis. But these considerations are, for the
reasons discussed, very relevant to an undue burden analysis. And there is no indication that the
district court in In re Subpoenas to Intel Corporation, No. 4:17-mc-80159-KAW, 2018 WL
1035794 (N.D. Cal. Feb. 23, 2018), was even asked to consider, in ruling on subpoena compliance
issues, the subpoenant’s financial interest, much less that it refused to do so.
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in assessing whether Treasury should be expected to comply with a valid subpoena seeking rele-

vant and important information concerning a claim raised in that litigation that has survived a mo-

tion to dismiss. None of the principles underlying Rule 45 (or any other rule for that matter), and

no decision or other authority of which we are aware, supports Treasury’s position here.

CONCLUSION

For the reasons discussed herein and in the Motion, the Court should compel Treasury to

fully and adequately respond to Fairholme’s subpoena, as limited by the Motion.

Dated: August 16, 2019
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