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SUMMARY OF THE CASE

In this case, Plaintiffs challenge the structure aathority of the Federal
Housing Finance Agency (“FHFA”) under the separatid-powers doctrine,
Appointments Clause, and nondelegation doctriner&xtensive briefing and
oral argument, the district court held in a thoowginion that Plaintiffs lacked
Article 11l standing to bring certain claims andattall of Plaintiffs’ theories failed
to state a claim on the merits. Those holdingsewerrect and the court’'s
rejection of Plaintiffs’ separation-of-powers clamccords with a recent decision
by theen bancD.C. Circuit. FHFA agrees with Plaintiffs that &inutes per side

Is appropriate for oral argument.
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INTRODUCTION

In this case, shareholders of Fannie Mae and Fedddt, which are
financial institutions under the conservatorshiphaf Federal Housing Finance
Agency (“FHFA"), challenge the same preferred stoakisaction with the U.S.
Treasury Department that this Court recently upheBlaxton v. FHFA901 F.3d
954 (8th Cir. 2018). Isaxton this Court joined four other circuits in rejedin
shareholder Administrative Procedure Act claimacking that transaction, known
as the Third Amendment. Here, other shareholdssk 8 have the Third
Amendment invalidated not on the merits, but vigal@onstitutional claims
challenging FHFA's structure and the authoritytefleadership to agree to the
Third Amendment in 2012.

Plaintiffs’ claims are without merit and the distrcourt properly dismissed
them. Plaintiffs lack Article Ill standing to bgrtheir primary claim—that
FHFA's structure as an independent agency is urtitotisnal—for several
reasons, not least that prevailing on that claimidomot undo the Third
Amendment and thus would not redress their purdarterry. In any event,
FHFA's structure is plainly constitutional undenggstanding Supreme Court
jurisprudence upholding independent agencies. Gdwt should reject Plaintiffs’

invitation to create new exceptions to that preaede
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Plaintiffs urge this Court instead to follow a rat€&ifth Circuit decision in
which a split panel held FHFA's structure unconsiinal, though the panel
unanimously rejected the shareholders’ requestvalidate the Third
Amendment.Collins v. Mnuchin896 F.3d 640 (5th Cir. 2018). On November 12,
2018, the Fifth Circuit ordered th@bllins will be reheardn bancand vacated the
panel opinion. The panel’'s constitutional analysi€ollins was wrong, and the
district court’s decision below, which accords wathecent decision by thean
bancD.C. Circuit,PHH Corp. v. CFPB881 F.3d 75 (D.C. Cir. 2018), is far more
persuasive. As iRPHH, there is “no reason in constitutional precedbistory, or
principle to invalidate [FHFA's] independence.” 18B.3d at 100.

Plaintiffs’ claims under the Appointments Clause aondelegation
doctrine are equally without merit for multiple seams. This Court should affirm
the district court.

JURISDICTIONAL STATEMENT

The district court had jurisdiction under 28 U.S8C1331, except as to the
merits of claims that are non-justiciable for reasdiscussed below. Plaintiffs
timely appealed on July 10, 2018, from a judgmeered July 9, 2018. This

Court has jurisdiction under 28 U.S.C. § 1291.

2
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STATEMENT OF THE ISSUES

l. Whether Plaintiffs lack Article 11l standing taring their claims that
FHFA's structure as an independent agency is urtitotisnal because the injury
they allege (a) cannot have been caused by FHBaEpendence and (b) would
not be redressed by a holding that FHFA'’s strucigitenconstitutional.Lujan v.
Defenders of Wildlife504 U.S. 555, 560-61 (1992)arth v. Seldin422 U.S. 490,
508 (1975).

Il. If Plaintiffs have Article Il standing to bropthose claims, whether
HERA's provisions vesting leadership of FHFA iniagée Director with for-cause
protection from removal and otherwise making FHPAr@ependent agency are
unconstitutional. Humphrey’s Executor v. United Stat@95 U.S. 602 (1935);
PHH Corp. v. CFPB881 F.3d 75 (D.C. Cir. 2018) (en banc).

llI.A. Whether thede factoofficer doctrine bars Plaintiffs from seeking, for
the first time in 2017, the vacatur of a 2012 attiy an FHFA Acting Director on
the ground that he had been serving for too IdRgder v. United State§15 U.S.
177, 180 (1995)SW Gen., Inc. v. NLRB96 F.3d 67, 81 (D.C. Cir. 201%)ff'd on
other grounds137 S. Ct. 929 (2017).

[11.B. Whether government officials are constituiadly barred from
temporarily performing the functions of a vacamntise office for longer than two

years, based on an analogy to the combined effebedrecess Appointments

3
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Clause and the length of congressional sessiorer whe Twentieth Amendment.
U.S. Const. art. Il, 8 2, cl. &nited States v. Eatori69 U.S. 331 (1898);
Designation of Acting Solicitor of Labo2002 WL 34461082 (O.L.C. Nov. 15,
2002).

[11.C. Whether Plaintiffs’ alternative theory thidie vacancy lasted longer
than “reasonable under the circumstances” raisesmgusticiable political
guestion due to the lack of judicially discoverabit®l manageable standards and
intrusion on highly sensitive presidential deliiemas on personnel matters.
Zivotofsky ex rel. Zivotofsky v. Clintds66 U.S. 189, 197 (20123 heney v. U.S.
Dist. Ct, 542 U.S. 367 (2004).

[11.D. If Plaintiffs’ Appointments Clause claim isot otherwise precluded,
whether the President’s efforts to nominate andrgeconfirmation of a permanent
FHFA Director during the period while the ActingrBetor temporarily performed
the functions of the Director were reasonable utigeicircumstancesStatus of
the Acting Director, Office of Management and Bugd@eOp. O.L.C. 287, 290
(1977).

V.  Whether Plaintiffs’ nondelegation claim failetause the action
challenged by Plaintiffs did not constitute an eis¥ of sovereign legislative
power and, in any event, HERA contains sufficiemelligible principles. Pittston

Co. v. United State868 F.3d 385 (4th Cir. 2004); 12 U.S.C. §§ 1453(719(q),

4
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4617.

STATEMENT OF THE CASE

1. Fannie Mae and Freddie Mac (the “Enterprises®)fimancial
institutions chartered by Congress to provide tdfyito the mortgage market by
purchasing residential loan&axton 901 F.3d at 956; JA11-12. “In 2008, with the
mortgage meltdown at full tilt, Congress enactezlidousing and Economic
Recovery Act,” also known as HER/Aaxton 901 F.3d at 956. HERA created
FHFA and gave its Director the power to appointagency as conservator or
receiver of the Enterprisesd. Anticipating an imminent need for a vast infusion
of taxpayer funding into the Enterprises, HERA liert authorized the Treasury
Department to purchase securities from the Entszprio “provide stability to the
financial markets,” “prevent disruptions in the #aility of mortgage finance,”
and “protect the taxpayer.” 12 U.S&8 1455(), 1719(qg).

Congress structured FHFA to be headed by a Diragtpointed by the
President and confirmed by the Senate to servea‘term of 5 years, unless
removed before the end of such term for cause éythsident.”ld. § 4512(b).
FHFA also has three Deputy Directoisl. § 4512(c)-(e). To ensure continuity of
operations during a vacancy in the office of DioecCongress empowered “the
President [to] designate [a Deputy Director] toveeas acting Director until...the

appointment of a successor pursuant to subsedtjoh id. § 4512(f).

5
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In September 2008, shortly after HERA was enadtetFA placed the
Enterprises into conservatorships. FHFA, as Ceoaser, immediately entered
into agreements “with the U.S. Department of theaBury whereby Treasury
would acquire specially-created preferred stock andxchange, would make
hundreds of billions of dollars in capital availalbd Fannie and Freddie Saxton
901 F.3d at 9565eeJA49-77 (copies of agreements); JA79-96 (prefestedk
certificates). For their part, the Enterprises ldquay Treasury quarterly
dividends equal to 10% annually of the cumulatireant of funding, give it
warrants to purchase 79.9% of the Enterprises’ comstock at a nominal price,
and pay Treasury a periodic fee intended to congien&reasury for its one-of-a-
kind commitment. JA55, 69, 80, 89. Common andgupreferred stock of the
Enterprises continued to exist, but in light of tmservatorships has had little to
no value and has been ineligible for dividendseid@08.

In August 2009, the original FHFA Director, Jamed Bckhart Ill,
resigned. JA24. Career civil servant Edward Deddavas serving as one of
FHFA'’s Deputy Directors. JA24-25. On August 2809, President Obama
designated Deputy Director DeMarco to serve asnfydilirector pursuant to 12
U.S.C. § 4512(f).Id.

On November 12, 2010, the President nominated hdSapth as FHFA

Director. JA25; 156 Cong. Rec. S7911 (Nov. 15,01Although the Senate

6
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Banking Committee approved the nomination, oppmsitilocked a vote in the full
Senate, eventually forcing the President to withdiflee nomination. JA25; 156
Cong. Rec. S11071 (Dec. 22, 2010). Plaintiffsgaléhat in 2011 and 2012, the
Obama Administration “desire[d]...new leadership BHA” and “pressure[d]”
Acting Director DeMarco to resign because he “tesisome of the Obama
Administration’s most significant housing financelipies.” JA26-27.

Meanwhile, FHFA, as Conservator for the Enterpris@esl Treasury
amended the preferred stock agreements severda.ti@@xton 901 F.3d at 957.
By 2012, the cumulative amount of Treasury fundiegred $200 billion,
requiring the Enterprises to pay almost $20 billb@n year in dividends, which
exceeded the Enterprises’ average earnings pehystarically. JA28. The
Enterprises drew still more money from Treasurgdweer the dividends owed to
Treasury.Id.

In August 2012, the parties amended the prefetmk purchase
agreements for a third time—hence, the “Third Ammaadt”—to adjust the
various forms of consideration paid to Treasurgxohange for its extraordinary
funding commitment. The Third Amendment modifibd formula for the
dividend on Treasury’s preferred stock from a fixieddend to a variable
dividend equal to each Enterprise’s net worth atehd of each quarter (less a

buffer), and suspended the Enterprises’ obligatopay Treasury a periodic

7
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commitment fee. JA97-113peSaxton 901 F.3d at 957. Thus, unless an
Enterprise’s total net worth in a given quarteresds the amount of the buffer
(currently $3 billion), it owes no dividend; if &nterprise’s net worth exceeds the
$3 billion buffer, it pays the amount of that exses a dividend, whether greater
or less than the prior fixed-percentage dividenibaktion. On August 17, 2012,
Acting Director DeMarco signed for FHFA as the Epteses’ Conservator.

JA105, 113.

On May 1, 2013, President Obama nominated Rep.iMelWVatt as FHFA
Director. JA25. The Senate Banking Committee ayga the nomination, 159
Cong. Rec. S5799 (July 18, 2013), but it was fdtiewed in the full Senate, 159
Cong. Rec. S7706 (Oct. 31, 2013). Rep. Watt wasircoed only after the Senate
abolished the filibuster for certain executive noeds. 159 Cong. Rec. S8417 at
8417-18 (Nov. 21, 2013); 159 Cong. Rec. S8593 (6¢c2013). Over eight
months after being nominated, Mr. Watt was sworasr-HFA Director on
January 6, 2014 for a five-year term, which autocadly ended Mr. DeMarco’s
tenure as Acting Director. JA25.

2. Enterprise shareholders Atif Bhatti, Tyler Wieiynand Michael
Carmody filed this suit in June 2017, nearly fiveays after the Third Amendment.
Plaintiffs do not challenge the conservatorshiptheroriginal stock purchase

agreements, but claim that the subsequent Thirdn@iment “[e]xpropriate[d]

8
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[their] [investments,” thereby “depriving the Coanpes’ private shareholders of
all of their economic rights.” Br. 7.

This suit is not the first to challenge the Thirch@ndment. Beginning in
2013, Enterprise shareholders brought numerouschaltenges in various courts.
In the first wave of suits, plaintiffs primarily ed under the Administrative
Procedure Act (“APA”). This Court and others unifdy rejected these claims.
SeeSaxton 901 F.3d at 957 (citing cases).

Here, Plaintiffs claimed the same injury as thempciases, and continued to
allege that the Third Amendment was a “massiventired windfall” for Treasury,
JA26, but swapped the failed APA claims for the®ballenging the
constitutionality of FHFA's structure and Mr. DeMarl's service as acting
director. Count | alleged that FHFA's structurelaies the separation of powers
because it has a single Director removable by thsiéent only for cause. JA37-
40. In Count Il, Plaintiffs argued that FHFA'’s ggendence from the President
violates the Constitution “when combined with othepects of HERA” that
insulate FHFA from control by the Legislative andlitial Branches. JA40-42.
Count Il alleged that Mr. DeMarco had served amgairector for longer than
permitted by the Appointments Clause when he amatake Third Amendment.

JA42-43. In Counts IV and V, Plaintiffs broughtaelegation and private

9
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nondelegation claims, respectively. JA43-47. &g f, Plaintiffs asked the Court
to vacate and set aside the Third Amendment. JA47.

Defendants moved to dismiss and Plaintiffs movedfommary judgment.
After extensive briefing and a four-hour hearirgg tistrict court dismissed
Plaintiffs’ claims in a meticulous opinion. As@vounts | and II, the court held
that “plaintiffs cannot show either causation afressability and therefore cannot
establish standing,” and that even “if plaintifsdhstanding to assert these claims,
the Court would reject the claims on the meritddd. 13, 15. The court found
that FHFA'’s structure was covered Hymphrey’s Executor v. United Stat@95
U.S. 602 (1935), and its progeny upholding the ttut®nality of independent
agencies, and agreed with the D.C. Circuit's denisejecting a similar challenge
to the structure of the Consumer Financial PradecBureau (“CFPB”). Add. 16
(citing PHH, 881 F.3d 75).

The district court rejected Plaintiffs’ Appointmerlause claim (Count Ill)
on a number of grounds, including that it presemeiakjusticiable political
guestions (to the extent Plaintiffs argued the flaspermissible duration of an
acting official’'s service is what is “reasonabledanthe circumstances”); that
Plaintiffs’ theory that the Court should imposena+tyear limit on an acting
official’'s service via analogy to tiReces#ppointments Clause had no legal

basis; and that Count Il is barred by teefactoofficer doctrine. Add. 21-39.
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The court also rejected Plaintiffs’ nondelegatitairas on the grounds that

(a) FHFA was not exercising governmental power wihagreed to the Third
Amendment and (b) HERA provides standards suffidiemeet the “intelligible
principle” standard. Add. 40-46. This appealdaled.

SUMMARY OF THE ARGUMENT

l. Plaintiffs lack Article 11l standing to challeeghe constitutionality of
FHFA'’s structure. Plaintiffs cannot meet Articl€d causation requirement. The
Third Amendment was a transaction with and suppldste Treasury, which is part
of the Administration, and it makes no sense tatpbat the transaction might not
have occurred if FHFA was also under plenary pesdidl control. In addition,
FHFA was headed at the time of the Third AmendnbgranActing Director not
covered by the for-cause removal protection Pltgntihallenge. Plaintiffs also
cannot meet Article III's redressability requirerhbecause a judicial declaration
that the for-cause removal protection is unconsbibal would not result in
invalidation of the Third Amendment or redressitfjaries they allege stemming
from the Third Amendment.

Il. If Plaintiffs nevertheless have standing, FH&Atructure falls within
a long tradition of independent federal financedulators and is constitutional.
Independent agencies headed by officers removatatleebPresident only for cause

are constitutional under longstanding Supreme Quextedent beginning in 1935
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with Humphrey’s Executor Whether an agency is headed by a single indaidu
many is not a relevant factor under that precedasmd,Plaintiffs fail to establish
that leadership by a single individual resultsny diminution of presidential
control as compared to multi-member leadershipe Vdrious other aspects of
FHFA's structure upon which Plaintiffs rely are aman agency design features
that raise no constitutional issues, individuallycombined.

lll.  Plaintiffs’ Appointments Clause claim fails t&use that Clause
permits acting officers, and the FHFA Acting Di@cs$ service violated no
constitutional requirements. As a threshold matterde factoofficer doctrine
bars the claim. Plaintiffs cannot seek in 201liht@lidate an action taken in 2012
on the ground that the officer who took it was ioyperly serving. Plaintiffs’ novel
theory that the Recess Appointments Clause supfmyrasnalogy, a two-year
ceiling on the time acting officers can serve fimgdsbasis in constitutional text,
structure, or purpose. Indeed, acting heads @ratdgulatory agencies have
served for well over two years, including periodseeding the duration at issue
here. Plaintiffs’ alternative contention that treecancy that necessitated the
Acting Director’s service persisted longer thare§enable” raises non-justiciable
political questions. There are no judicially digemable and manageable standards
for adjudicating a President’s diligence in appai@nts, and any such inquiry

would raise intractable separation-of-powers pnaisl®f its own. If the Court
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nevertheless finds that claim justiciable and metjuded by thele factoofficer
doctrine, the record supports a finding of reastar@ss given the surrounding
circumstances.

IV. Plaintiffs’ nondelegation claims also fail. FHA was not exercising
legislative power when it entered into the Third @mdment in its capacity as
Conservator. Moreover, HERA supplies ample irgédle principles to meet the
minimal standard under Supreme Court precedent.

STANDARD OF REVIEW

This Court reviews the district court’s grant afnation to dismissle novo
Vadnais v. Fed. Nat'l Mortg. Ass'i754 F.3d 524, 526 (8th Cir. 2014).

ARGUMENT

l. PLAINTIFFS LACK STANDING TO CHALLENGE THE
CONSTITUTIONALITY OF FHFA'S STRUCTURE AS AN
INDEPENDENT AGENCY

The district court correctly held that Plaintifeeck Article 11l standing to
challenge FHFA's structure as an independent agefiby satisfy the ‘irreducible
constitutional minimum’ of Article Ill standing, plaintiff must establish that he or
she has suffered an ‘injury in fact'...that theréisausal connection between the
injury and the conduct complained of’; and thas itikely, as opposed to merely
speculative, that the injury will be redressed bgn\arable decision.™
Constitution Party of S.D. v. Nelso®39 F.3d 417, 420 (8th Cir. 2011) (quoting
Lujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (1992)).
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These bedrock requirements apply to constitutichallenges to agencies’
structure with the same force with which they agplany other kind of claim.
Seeg.g, Metro. Wash. Airports Auth. v. Citizens for Abatatred Aircraft Noise,
Inc., 501 U.S. 252, 264 (1991¢,0omm. for Monetary Reform v. Bd. of Gov. of Fed.
Res. Sys.766 F.2d 538, 542-43 (D.C. Cir. 1985). After glijhe law of Article
lIl standing” is itself “built on separation-of-p@#s principles.” Clapper v.
Amnesty Int'l USA568 U.S. 398, 408 (2013).

In the context of the separation-of-powers claimsehthe causation
requirement for Article Il standing thus requifekintiffs to show a “causal
connection” between their injury—the Third Amendriemlleged negative effect
on their stock—and FHFA'’s independence from thesident. Redressability
requires that Plaintiffs show the same purport@arynis likely to be redressed if

they are successful in persuading the Court th&Asistructure is

! Some courts have held that regulated entities mag standing to raise
Appointments Clause challenges to the structuanaigency that regulates them
on an ongoing basis without specifically showingtthn agency with
constitutionally appointed officers would have actkfferently. Seege.g, FEC v.
NRA Political Victory Fund6 F.3d 821, 824 (D.C. Cir. 1998 pmm. for
Monetary Reform766 F.2d at 543. Assumimgguendothat this principle could
be extended to claims that an agency is unconistitity insulated from
presidential control, it would not support standirege because Plaintiffs are not
regulated by FHFA.d. (this form of standing applies “only where [plaffs] are
directly subject” to the regulatory, administratiee adjudicative “authority of the
agency”).
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unconstitutional. As the district court correatiyncluded (Add. 11-14), Plaintiffs
did not and cannot make either showing.

A.  Plaintiffs Cannot Show Any Causal Link Between FHFAs
Independence from the President and the Third Amenchent

1. The crux of Plaintiffs’ claim is that HERA'’s fmause removal
provision, together with other provisions promotkigFA’s independence, makes
FHFA “less accountable to the President” than gtutgtnally required and places
undue “limitation[s] on the President’s abilityitdfluence FHFA.” Br. 17. Thus,
the causation element of Article Il standing regaiPlaintiffs to offer a coherent
theory for how, if FHFA had beanore accountabléo the President and the
President hado limitationson his ability to influence FHFA, the Third
Amendment might not have come about.

Plaintiffs have no such coherent theory. The TAndendment is a contract
between FHFA and Treasury, whose Secretary ispatably removable by the
President at will and subject to plenary presigdmontrol. JA29. The President
always had total control over whether to enter thio Third Amendment, because
he could have directed Treasury not to enter intdncreasing the President’s
influence over FHFA would not have added to thavgo If anything, for the
President to have had plenary control over botassaf the transaction, rather than
just one, would have eliminated the arms-lengthireadf the transaction and

therebyfacilitated adoption of the Third Amendment—not made it |dssly.
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Plaintiffs’ own allegations, moreover, portray thieird Amendment as
supported by Treasury, which Plaintiffs claim reeel a “massive financial
windfall.” JA34;seeSaxton 901 F.3d at 959 n.6 (addressing shareholder slaim
that FHFA “agreed to the net worth sweep at Treasulirection”). Plaintiffs
cannot explain whgreater Administration control over FHFA would have made
such a transactidesslikely to happen. It is no wonder the districucofound
this problem to be “glaring.” Add. 12.

Plaintiffs argue (Br. 11, 13-14) that a footnotd-nee Enterprise Fund v.
PCAORB 561 U.S. 477 (2010), essentially dispenses witicl& 11l causation for
removal-restriction claimsSee idat 512 n.12 (“We cannot assume...that the
Chairman would have made the same appointmentsyaaione; and petitioners’
standing does not require precise proof of whaBibard’'s policies might have
been in that counterfactual world.”). However, @eurt need not “assume” an
FHFA under plenary presidential control would naté rejected the Third
Amendment; Plaintiffs’ own allegations and theofywnat happened establish that
proposition. The problem is not that the proot their counterfactual world
would have produced a different outcome is not @@’ enough, it is that it is
self-defeating.

Plaintiffs alternatively argue that causation cdodddeemed satisfied based

on their speculation that if Treasury had “not bable to hide behind an
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independent FHFA'’s support,” it might not have taklee “political risk” of
approving the Third Amendment. Br. 14-15. Pldisthever argued this theory to
the district court, and it contradicts their owlegations in the Complaint. Far
from perceiving “political risk” or “hid[ing] behid” FHFA, Plaintiffs allege that
Treasury—an agency indisputably under the Presglentettered control—
publicly endorsed the Third Amendment, announcinghe very day of adoption
that “‘every dollar of earnings that Fannie Mae &neddie Mac generate will be
used to benefit taxpayers.” JA31 (quoting Tregquess release). If the Court
considers this argument at dlt seege.g, Blake Marine Group v. CarVal
Investors LLC 829 F.3d 592, 597 (8th Cir. 2016) (issues naedibelow are
waived), it should reject Plaintiffs’ inverted lagiin whichgreater Administration
control translates into lasserlikelihood that the President pursues his chosen
policies.

2. Although not reached by the district court, éhisran additional
reason causation is lacking here. Plaintiffs’ Erade to FHFA's independence
focuses primarily on the protection from removatheut cause that HERA affords
to permanent FHFA Directors upon being appointetheyPresident and
confirmed by the Senat&eel2 U.S.C. § 4512(b)(2) (FHFA Directors serve “for
a term of 5 years, unless removed before the esdaf term for cause by the

President.”). However, the decision to enter thi Third Amendment was made

17

Appellate Case: 18-2506 Page: 27  Date Filed: 11/14/2018 Entry ID: 4725849



by an FHFA deputy director, Edward DeMarco, who weamsporarilyactingas
FHFA Director under a separate provision, 8 4512t neither sets a fixed term
nor limits the President’s power to withdraw suattegignation for cause or
otherwise. “Where Congress includes particulagleage in one section of a
statute but omits it in another section of the s&wik it is generally presumed that
Congress acts intentionally and purposely in tispaliate inclusion or exclusion.”
Russello v. United State464 U.S. 16, 23 (1983). Because 8§ 4512(b)(dise
requirement for removal was inoperative at thevaié time, and the President
could freely have designated a different actingator at will and thereby replaced
Mr. DeMarco, there cannot have been any connebitween the for-cause
removal provision and FHFA'’s execution of the Thitchendment.

B. Redressability Is Lacking Because Success on Plaffg’

Constitutional Challenge Would Not Invalidate the Third
Amendment

1. Plaintiffs also cannot satisfy the redressabikiquirement for
standing because a holding that FHFA’s indepensiieatture violates the
separation of powers would not undo the Third Ammedt—much less authorize
the wholesale revision of the Enterprises’ cagtalctures that Plaintiffs ask the
Court to implement (Br. 31-33).

The Supreme Court made cleaRree Enterprise Funthat when a

limitation on the President’s removal authoritysses constitutional lines, the
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remedy is simply to declare that limitation progpedly inoperative, not to void
past actions by the official who was protected fremoval. See561 U.S. at 508
(“reject[ing]” the thesis that the removal restiocts rendered “all power and
authority exercised by [the Board] in violationtbé Constitution”). “Putting to
one side petitioners’ Appointments Clause challgniggvas not “the existence of
the Board,” but “the substantive removal restricsig that “violate[d] the
separation of powers.Id. at 508-09. The plaintiffs thus were denied the
injunction they sought against the Board’s exeroisenforcement power against
them. Id. at 487.

That holding applies with full force here, where for-cause removal
provision in HERA is plainly severable for the samaasons as the provision in
Free Enterprise Fundld. at 509. In fact, the nature of the action chajezhhere
provides even greater reason why vacatur of tHairats not an available remedy.
The doctrinal basis for Plaintiffs’ claims is thenstitutional mandate that the
President retain “general administrative contralhmiseexecuting the laws
including “some power of removing those for whomcla@not continue to be
responsible.”ld. at 492-93 (emphasis added; internal quotation snankitted).
Those animating concerns have no application totions, like the Third
Amendment, that are not “Executive” in nature amastnot constitutionally

reserved for presidential supervision.
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When FHFA as Conservator approved the Third Ameminiewas not
enforcing the laws in a sovereign executive semsec¢arrying out “broad
operational authority” to “renegotiate an existlagding agreement”—a sort of
action “within the heartland of powers vested ia dificers or board of directors
of any corporation.”Saxton 901 F.3d at 960-61 (Stras, J., concurring). éalle
when government agencies like FHFA serve as coat®s/or receivers for
financial institutions, they are deemed to “step ithhe shoes” of those institutions
and are not acting as a Government ent8ge e.g, Herron v. Fannie Mag861
F.3d 160, 169 (D.C. Cir. 201Meridian Investments, Inc. v. Fed. Home Loan
Mortg. Corp, 855 F.3d 573, 579 (4th Cir. 2017). Article lledonot mandate that
the President have final authority over the busirggerations of financial
institutions in conservatorship.

Thus, if Plaintiffs were to succeed on their cansibnal claim, the result
would be an order striking the “cause” limitationr § 4512(b)(2) and altering
the conditions under which a Senate-confirmed FHHR#&ctor might be removed
by the President in the future. Such an advispigion would leave the action
that Plaintiffs claim “[e]xpropriates [their] [ijrestments” (Br. 7) intact, providing
no redress for the asserted injury.

2. The vacated Fifth Circuit panel decisiorQallins exemplifies this

limitation. Despite holding (over a dissent) tR&tFA’s structure was
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unconstitutional, the panel unanimously rejectedplaintiffs’ argument that this
outcome required vacating the Third Amendmedallins, 896 F.3d at 675-76. In
accordance with the blueprint lkree Enterprise FundheCollins panel held that
“severing the removal restriction from HERA,” thbye'restoring Executive
Branch oversight to the FHFA,” was the sole avddabmedy.Id. The panel left
“intact the remainder of HERA and the FHFA's padians—including the Third
Amendment.” Id. at 676.

While theCollins panel did not follow that correct remedial holdthgough
to its necessary logical implication—that redredggtand standing are lacking—
that conclusion is unavoidable, as FHFA urged thieFifth Circuit in its recently
granted petition for reheariren banc Redressability hinges on whether a plaintiff
“personallywould benefiin a tangible wayfrom the court’s intervention. Warth
v. Seldin 422 U.S. 490, 508 (1975) (emphases added). rifBitg] the language
providing for good-cause removal” and “restoringeEutive Branch oversight to
the FHFA,”Collins, 896 F.3d at 676, do not benefit Plaintiffs peedtynor
tangibly because they leave in place the sourédaintiffs’ alleged injury, which
affects theCollins plaintiffs today in exactly the same way it diddre or without
the decision. “Relief that does not remedy tharympsuffered cannot bootstrap a
plaintiff into federal court; that is the very esse of the redressability

requirement.” Steel Co. v. Citizens for a Better Eng23 U.S. 83, 107 (1998).

21

Appellate Case: 18-2506 Page: 31  Date Filed: 11/14/2018 Entry ID: 4725849



The Collins panel found that regardless of the survival ofthed
Amendment, the plaintiffs had standing on the bat& separate ,ghgoing
injury” altogether distinct from the Third AmendnteA‘being subjected to
enforcement or regulation by an unconstitutionatiynstituted body.” 896 F.3d at
657-59. On the basis of a trail of “bread crumib$dund in “relatively sparse case
law,” the panel analogized tli&ollins plaintiffs to the accounting firm iRree
Enterprise Fundwhich was assumed to have standing to “ensunpg]the
PCAOB met constitutional requirementdd. at 658.

But that analogy is flawed; the accounting firnFree Enterprise Funand
Enterprise shareholders could not be more dissimilhe accounting firm was
entitled to “declaratory relief sufficient to ensuthat the reporting requirements
and auditing standards to which they are subjeltbeienforced only by a
constitutional agency accountable to the Executpretisely because that firm
“was registered with the PCAOB and subject to @stmuing jurisdiction,
regulation, and investigation.ld.; see alsd-ree Enter. Fund561 U.S. at 485
(PCAOB regulated “every detail of [firm’s] practige Plaintiffs here, remote
shareholders of publicly traded, widely held cogtimms, are not registered with
FHFA, are not subject to continuing jurisdictioagulation, and investigation by
FHFA, and do not identify any future FHFA reportirggjuirements or standards to

which they will be subject. They make no effortiide that their grievance is not
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with the prospect of future regulation, but witkiagle, historical actionSee, e.g.
Br. 7 (Third Amendment “nationalize[d] the Compamitexpropriated...their
retained capital,” and “depriv[ed] the Companiesvate shareholders of all of
their economic rights”).

3. In their effort to overcome the holdingknee Enterprise Funa@nd
justify vacatur of the Third Amendment as a po&nemedy, Plaintiffs rely
heavily onBowsher v. Syna#78 U.S. 714 (1986), where the Supreme Court
struck down a deficit-reduction statute that asstjoore executive functions to the
Comptroller General (an agent of Congress), andoter court vacated budget
actions taken as part of that unconstitutional @ssc For a host of reasons, the
remedy inBowsheris inapposite here.

The constitutional violation iBowsherwas not the Comptroller General's
independence from the President, but the operafiam automatic
deficit-reduction process in which “an officer canited by Congress...execut[ed]
the laws,” creating what amounted to a “congresdigato.” 478 U.S. at 726.
Thus, upon finding that “the automatic deficit retlan process” requiring the
President to defer to the Comptroller General waxbnstitutional,” the court
naturally held that orders issued “pursuant toutheonstitutional automatic deficit
reduction process” were “without legal force antketf” Synar v. United States

626 F. Supp. 1374, 1404 (D.D.C. 1988ff.d, 478 U.S. 714.
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That is far different from this case. Plaintifteeory here is not that a
specific unconstitutional process caused the TAmendment, but rather thahy
action FHFA takes “at a time when it was unlawfufigulated” is tiltra viresand
subject to vacatur'—regardless of the lack of abgrection between the
independence and the action. Br. 26, B&wsheroffers no support for that
sweeping proposition.

In fact, theBowshercourt observed that the Comptroller General perémt
a vast array of functions “as a legislative aidthe performance of which he
cannot in any proper sense be characterized asraoran eye of the executive.”
626 F. Supp. at 1399 n.29 (internal quotation markgted). There was no
suggestion those actions were rendered invalig, vl specific functions
conferred on him by the deficit-reduction statutead-as to those, only after
searching analysis established their “executivaredt 478 U.S. at 733. Here, as
already discussed, the Conservator’s entry intol'tiied Amendment wasot of
an executive natureSeesupraat 19-20.

Nor doesLucia v. SEC138 S. Ct. 2044, 2055 (2018), help Plaintiffskel
Bowsher Luciadid not address relief for removal-restriction olaj the Court
specifically declined to grant certiorari on “whettthe statutory restrictions on
removing the Commission’s ALJs are constitutiondd” at 2050 n.1. Rather, the

issue was whether certain SEC ALJs were constitatip appointed under the
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Appointments Clause. The Court reiterated thané‘avho makes a timely
challenge to the constitutional validity of the apppment of an officer who
adjudicates his case’ is entitled to relief” conaig of “a new ‘hearing before a
properly appointed’ official.”Id. at 2055 (quotindgryder v. United State515 U.S.
177, 182-83 (1995)).

That principle is inapplicable to Plaintiffs’ clagnwhich do not challenge
the appointment of any officer adjudicating anyecagainst them. When an
appointment is determined in a timely challengbdge been invalid, that means
the individual altogether lacked power to takeadfi action. An individual who
has not been properly appointed as an Articleudge, for example, cannot
preside over a federal criminal trial, and if hegmrts to do so, the judgment will
be null and void.Cf. Nguyen v. United StateS39 U.S. 69 (2003). Similarly, “in
the absence of a lawfully appointed quorum,” a mmktmber regulatory board
simply “cannot exercise its powersNLRB v. Noel Cannindl34 S. Ct. 2550,
2557 (2014).

In contrast, if an official is determined to haweafer protection from
removal than the Constitution permits, that in reoyweprives the official of the
power to act or calls into question past actiokeavhile the removal protection
was in effect.Free Enterprise Fundtself makes that distinction clear. While the

Court rejected the claim that PCAOB members wemmnstitutionally appointed,
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it explained that had that claim succeeded, it @dwave justified “broad injunctive
relief against the Board’s continued operations6l U.S. at 513. In contrast, the
relief for the unconstitutional removal restrictiowas limited to striking the
problematic provisions to make the agency “accdalatto the Executive.ld.
Because such relief would not redress the injuayniéiffs claim here,
redressability and Article Il standing are lacking

I. FHFA’'S STRUCTURE AS AN INDEPENDENT AGENCY IS
CONSTITUTIONAL

If the Court finds that Plaintiffs have Article Btanding to bring their
separation-of-powers claims, it should affirm th&trict court’s rejection of those
claims on the merits.

A. Independent Agencies and For-Cause Removal Provisie Do Not
Violate the Constitution

The Supreme Court held long agaHomphrey’s Executor v. United States
295 U.S. 602 (1935), that Congress may “createp@ddent agencies run by
principal officers appointed by the President, whbmn President may not remove
at will but only for good cause.Free Enter. Fund561 U.S. at 483. In
Humphrey’s Executotthe Court “found it ‘plain’ that the Constitutiahd not give
the President ‘illimitable power of removal’ ovésetofficers of independent
agencies.”Morrison v. Olson487 U.S. 654, 687 (1988) (quotikgimphrey’s

Executor 295 U.S. at 629).
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The Court has repeatedly reaffirmed this centraiggole, most recently in
Free Enterprise Funth 2010. SeePHH, 881 F.3d at 84-91 (citing cases). “The
Supreme Court has never struck down a statute korgehe standard for-cause
protection at issue hereld. at 78. The only occasions on which it has inabd
restrictions on presidential removal power involvektreme variation[s]” where
Congress either “arrogat[ed] to itself a role imma/ing the relevant executive
officials,” id. at 88-89;seeMyers v. United State72 U.S. 52, 161 (1926), or
erected highly unusual double layers of removaiqmtion, PHH, 881 F.3d at 89;
seeFree Enter. Fund561 U.S. at 505. In the modern era, Congressieated
dozens of independent agencies, performing a veidge of critical functions,
based on judicial approval of for-cause removal@ions. PHH, 881 F.3d at 77,
91-92;see alscCFPB v. ITT Educ. Servs., InR@19 F. Supp. 3d 878, 899 (S.D.
Ind. 2015).

HERA, in particular, carries forward a longstandimgdel that Congress has
used for financial regulatory agencies since tH@0$8PHH, 881 F.3d at 91-92.
The independence conferred by such removal protetshields the nation’s
economy from manipulation or self-dealing by pohtiincumbents and enables
such agencies to pursue the general public interélsé nation’s longer-term
economic stability and success, even where doingigbt require action that is

politically unpopular in the short termfd. at 78.
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Plaintiffs concede, as they must, that undemphrey’s Executothe FHFA
Director’s protection from removal without causeedaot, by itself, violate the
separation of powers. Br. 17. But, they arguectuse removal results in a
separation-of-powers violation when “consideredchgide other statutory
provisions that further enhance FHFA's independéndé@ That is wrong. The
other statutory provisions upon which Plaintiffsyrare common agency design
features that do not, in fact, impair presidentitrol?

B. FHFA's Leadership by a Single Director, Rather Thana Multi-
Member Board, Does Not Create a Constitutional Prolem

The principal other feature on which Plaintiff$yres the leadership of
FHFA by a single Director rather than “a bipartisammission or board.” Br. 18-

20. But that distinction is “untenable” and “finde footing in precedent,

2 Plaintiffs characterize the FHFA Director’s faattse removal protection as
“particularly potent” because if the President reasa Director, HERA'’s acting-
director provision requires him to choose an actiimgctor from among FHFA'’s
three deputy directors. Br. 18. However, thateéspntgreaterselection
authority than the President has under most agspey#ic acting-officer statutes,
which “tend to designate only one official to seageacting officer,” leaving the
President no choice whatsoever in the matter. riéateé. Brannon, ONG.
RESEARCHSERV., R44997 The Vacancies Act: A Legal Overviawl5 (July 20,
2018), https://fas.org/sgp/crs/misc/R44997.pdairRiffs’ argument that the
President’s choices are unduly constrained alsanass a lack of concurrent
authority under the Vacancies Act to designateciing FHFA director who is not
one of the deputiesSeeHooks v. Kitsap Tenant Support Servs.,,|18¢6 F.3d
550, 556 (9th Cir. 2016) (holding that “the Presidis permitted to elect” between
the Vacancies Act and agency-specific acting @fiprovisions as “two statutory
alternatives to designate an Acting General Cotilnideéhe NLRB).
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historical practice, constitutional principle, detlogic of presidential removal
power.” PHH, 881 F.3d at 79-80.

Indeed, the Supreme Court upheld the constitutignad for-cause removal
protection for an individual agency head with sabstl executive authority in
Morrison, where “[t]he fact that the independent counsed waolo actor played
no role in either the Court’s decision for an eiglember majority or Justice
Scalia’s dissent; neither saw that fact as a graimtistinction from the multi-
member agencies sustainedHumphrey’s ExecutoandWiener” Id. at 96. And
while Humphrey’s Executanvolved a multi-member commission (the FTC), the
number of commissioners played no part in the Couadnstitutional analysis in
that case.See295 U.S. at 626-32.

“[T]he real question” is whether removal restrictsoand other features
alleged to limit presidential oversight “are of Bu nature that they impede the
President’s ability to perform his constitutionaitgl” Morrison, 487 U.S. at 691,
accordPHH, 881 F.3d at 90. Because Plaintiffs do not cliat for-cause
removal is problematic by itself, but only when doned with FHFA'’s single-
director structure, Plaintiffs must show that hgvinsingle leader “makes a
difference” and “transforms” an agency’s indeperwgefniom the President beyond
that of a multi-member board:ree Enterprise Fundb61 U.S. at 495, 496.

Plaintiffs cannot make that showing.
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As the district court reasoned, Add. 18, the thdsas a President would find
it more difficult to supervise singleindividual removable for cause than a body
composed ohumeroudgndividuals who are each removable for cause dédgic.
“If anything, the President’s for-cause removalrpgative may allownore
efficient control over a solo head than a multi-nrbemdirectorate.”PHH, 881
F.3d at 98 (emphasis added). To influence thectime of a multi-member
commission, a President must influence multiple tmers, and if he seeks to
change the composition, sufficient cause must iaddpntly exist to remove each
member. By contrast, with an agency headed bgdesindividual, if there are
any issues a President wishes to address, “he kexacily where to turn.’ld. If
there is sufficient cause to remove that singléviddal, the President can in one
stroke effect a 100% transformation of the leadprsin this way, “Congress’s
creation of an independent agency led by a singiecidbr would appear to
facilitate the agency’s accountability to the President heathan vice versald.
(emphasis added).

Equally backwards is Plaintiffs’ argument that coissions with statutory
bipartisanship requirements are more responsiveaecountable to the President.
Paradoxically, Plaintiffs consider it troubling tHar a time, a President of one
political party may coexist with an FHFA Directquointed by a President of a

different political party, Br. 19, but ignore ththie same effect is magnified with
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bipartisan boards. With FHFA, such coexistenaaeselypossible and not a
permanent feature; bipartisanship statutes, inrastittypicallyguaranteethat
members of the President’s political party cavercomprise more than a bare
majority of the body.Seeg.g, 15 U.S.C. § 41 (“Not more than three of the [five
FTC] Commissioners shall be members of the sam&gadlparty.”). The
significant limitation that multi-member bipartissmp requirements place on the
President’s appointing authority may itself “raga¥ious constitutional questions.”
FEC v. NRA Political Victory Fund F.3d 821, 824 (D.C. Cir. 1993). Plaintiffs’
position thus creates an anomalous regime in wioicbhause removal is
constitutional only if coupled with limitation oli¢ President’s appointment power.
Plaintiffs contend that presidential control ovasltinmember boards is
enhanced because the President has “unilateradriytto select the chair of most
independent commissions.” Br. 18. But in 1935 wtlee Supreme Court decided
Humphrey’s Executoithe FTC statute provided that “[tjhe commissibalk
choose a chairman from its own membership.” 15C.§ 41 (1934). So itis
iImpossible for presidential control over chairmapghb have formed any part of
the rationale underlying that seminal decision apjng independent agencies. In

fact, the President’'s degree of power over chaighgns varies widely across the
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spectrum of multi-member agencieSee PHH 881 F.3d at 100 (“We are not
aware of any court that has viewed the existeriocength, or particular term of
agency chairs to be relevant to the constitutityali an independent agency.”).
Multi-member commissions do not “inevitably” givieet President greater
“ability to influence” the agency by “appointing ®or more members” with
staggered terms, as Plaintiffs assert. Br. 1&hdRait depends how long it takes
for the President “to make enough appointmentaftagnce the decisions of the
agency.” Datla & Revesz, 980BNELL L. REv. at 795. That question implicates a
variety of parameters: how many commission memibbkeslengths of their terms,
whether they serve out their full terms, how thtesens are staggered, and where
those dates fall in the presidential election cydihile Plaintiffs consider it
unacceptable that an FHFA Director might stay firceffor the duration of a four-
year presidential term, Br. 19, the same possinibuld exist with a board of
multiple members selected more than four yearstapasingle-director, five-year

term structure like FHFA'’s “actually permit[s] mopeesidential control over the

® Seege.g, 52 U.S.C. § 30106(a)(2) (Federal Election Comimisschair rotates
among members annually); 45 U.S.C. § 154 (NatiMediation Board; no
presidential authority to select chair); 39 U.S§Q02(a)(1) (Postal Service Board
of Governors; same); 19 U.S.C. § 1330(c) (Inteorati Trade Commission; chair,
while selected by President, must alternate bidligrbatween opposite political
parties);see generallKirti Datla & Richard L. RevesZ)econstructing
Independent Agencies (and Executive Agenc®sIORNELL L. REV. 769, 797
(2013) (“Congress can constrain the Presidentlgyaby influence a multimember
agency through the agency’s chair.”).
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agency’s direction” than a multi-member commisdika the FTC, because “80
percent of presidential terms will permit the appient of [the single] director,
whereas only 57 percent of presidential terms palimit a president to appoint a
controlling majority [of the FTC].” Add. 19 (cittn\CFPB v.Navient Corp, 2017
WL 3380530, at *17 (M.D. Pa. Aug. 4, 2017)).

Lacking any sound reasons why a single-directoepesident agency is
more insulated from presidential control than atrmkember one, Plaintiffs fall
back on the purported “lack of historical precedéot FHFA'’s structure. Br. 17,
18, 22. On the contrary, the historical precedargsrobust. As Plaintiffs
acknowledge, in addition to the CFPB, the Office&special Counsel and Social
Security Administration are headed by single offisiprotected from removal
without cause. Br. 20, 22-23. Moreover, the Gffad the Comptroller of the
Currency (“OCC"), dating to “the dawn of the modelay federal banking
system” in 1864, was an independent agency heagladsingle individual long
before the multi-member independent commissionsdan by Plaintiffs were
conceived of.PHH, 881 F.3d at 91-9Zeel2 U.S.C. § 2 (Comptroller serves for
five-year term, subject to potential removal bydttent which must be for
“reasons”);id. 8 1(b)(1) (specifically barring intervention by Aithistration in

OCC matters). “This longstanding tradition pro@destorical pedigree to the
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[FHFA], and refutes the contention that the [FHHABgle-director structure is
anything new.” PHH, 881 F.3d at 104.

In any event even if FHFA'’s structure lacked histak precedents, “[o]ur
constitutional principles of separated powers ateviolated...by mere anomaly or
innovation.” Mistretta v. United State<l88 U.S. 361, 385 (1989). “Novelty is not
necessarily fatal; there is a first time for evhmpg.” PHH, 881 F.3d at 102
(internal quotation marks and citation omitted).

Plaintiffs rely heavily on dissenting opinionskiH. This Court should
follow the PHH majority, which is solidly anchored in precedentldar more
persuasive. But FHFA's structure would be congsthal even under theHH
dissent’s analysis. For tiiRHH dissent, the outcome turned on the “massive” and
“enormous” scope of executive law enforcement povested in the CFPB,
including enforcement of 19 consumer protectiotus¢s against a vast swath of
industry and “imposJ[ing] fines and penalties orvate citizens,” making the
CFPB Director in the dissent’s view “the single tnpswerful official in the entire
U.S. Government, other than the President.” 88t Bt 165, 172, 175
(Kavanaugh, J., dissenting). FHFA regulates séwvamn@ed institutions for safety
and soundness, without comparably sweeping lawreafoent powers over
general commerce. The conservatorship transaati@sue here, for example, has

nothing in common with the executive law enforcetrmwers that th®HH
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dissenters were concerned about vesting in anithdhywith protection from
removal. FHFA's structure is constitutional undey analysis.

C. The Other Features Relied on by Plaintiffs Are Not
Constitutionally Problematic

The other issues Plaintiffs raise concerning FHFs¥scture do not change
the outcome. Plaintiffs simultaneously criticizdFA for having features that
numerous other independent agencies have, ambfdravingfeatures that no
other agency has. These other issues raise ntitatinsal concerns, individually
or collectively.

1. Congress’s decision to fund FHFA through assess$s on regulated
entities, rather than appropriations, follows @sdstanding template for financial
regulatory agencies including the OCC, Federal Resé&DIC, NCUA, Farm
Credit Administration, and CFPBPHH, 881 F.3d at 95 (“Congress has
consistently exempted financial regulators fromrappations.”). Other than the
panel majority inCollins, no court has ever perceived any Article Il probhith
that widespread model, and in their briefs beloairRiffs solely argued that
FHFA'’s funding mechanism insulated FHFA fr@@ongress’s Article |
oversight—a theory of a totally different strip;deed, “budgetary independence
primarily affects Congress, which has the powehefpurse; it does not intensify

any effect on the President of the removal constfaid. at 96.
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In any event, there simply is no constitutionatesinder either article of
the Constitution: nothing prohibits Congress “fremacting funding structures for
agencies that differ from the procedures prescripethe ordinary appropriations
process.”ITT, 219 F. Supp. 3d at 89&ccordCFPB v. Morgan Drexen, Inc60
F. Supp. 3d 1082, 1089 (C.D. Cal. 2014). “Congitssedf may choose, however,
to loosen its own reins on public expenditure....Gesg may also decide not to
finance a federal entity with appropriationsAim. Fed’'n of Gov’'t Employees, AFL-
ClO, Local 1647 v. FLRA388 F.3d 405, 409 (3d Cir. 2004).

2. Nor does FHFA'’s independent litigating authpptesent any
constitutional problem. Plaintiffs did not raigestissue below and cite no relevant
authority in their brief to this Court. The isssevaived. Seeg.g, Blake Marine
Grp. v. CarVal Inv'rs LLC829 F.3d 592, 597 (8th Cir. 2018 any event,
“Congress has carved out numerous exceptions toetgalized control of
litigation in the DOJ.” Datla & Revesz, 98€NELL L. REV. at 801;see, e.g.id. at
800 & nn.167-68. Dozens of agencies have indeperiidigating authority,
including the OCC and CFPB (each of which has glsihead), and no court has
suggested that this is problematic.

3. Plaintiffs also suggest FHFA is rendered untituisnal by not
having a “board of other Executive Branch officialgh authority to veto its

decisions.” Br. 20. But neither do other indepamtdagencies have such a board
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with general veto authority, which after all wouldfeat the purpose of
independence. Neither the FTC upheltHumphrey’s Executonor the
independent counsel upheldWorrison had a board with veto power over them.
Contrary to Plaintiffs’ suggestion regarding theRE the Financial Stability
Oversight Council only has authority to overrideafi CFPB regulations found to
threaten the “safety and soundness” or “stabilitiithe U.S. banking system, a
small sliver of what the CPFB does. 12 U.S.C. §X8a).

4. Finally, Plaintiffs impute constitutional sidisance to certain
“provisions that restrict judicial review of FHFAactions.” Br. 24-25. However,
Plaintiffs exaggerate the limitations on judicialiew. This Court has held that 12
U.S.C. 8§ 4617(f), the main provision cited by Pldig, “bars only equitable relief,
and only does so if the challenged action is witheapowers given FHFA by
HERA.” Saxton901 F.3d at 957. The U.S. Code is replete watuges limiting
judicial review of various agency actionSeeUnited States v. Bozarp974 F.2d
1037, 1041 (9th Cir. 1992) (“The Supreme Courtinaseld a number of statutes
that precluded judicial review.”). Reflecting tivdespread nature of such
provisions, the APA expressly withdraws jurisdictiover actions as to which
“statutes preclude judicial review.” 5 U.S.C. 81{&)(1). In any event, limitations
on judicial review in no way “intensify any effeah the President of the removal

constraint.” PHH, 881 F.3d at 96. The judicial review issue aduathing to
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Plaintiffs’ separation-of-powers claims, and theu@should affirm the dismissal
of those claims.

[ll.  PLAINTIFFS’ APPOINTMENTS CLAUSE CLAIM FAILS

The district court also correctly rejected Plaistihovel Appointments
Clause claim challenging Mr. DeMarco’s service B§R Acting Director.

The President designated Mr. DeMarco, a Deputydioreof FHFA, to
serve as Acting Director under 12 U.S.C. § 451¢0n the resignation of the
prior Director. That designation was fully consigtwith HERA and the
Appointments Clause. While that Clause requirgsag&econfirmation of principal
officers, it is well-settled that the President mdiect certain officials to
temporarily carry out the duties of a vacant [pipad] office in an acting capacity,
without Senate confirmation.NLRB v. SW Gen., Incl37 S. Ct. 929, 934 (2017).
Such designations are critical to prevent importagponsibilities from “go[ing]
unperformed if a vacancy arises and the PresidehBanate cannot promptly
agree on a replacementld. The Supreme Court upheld the constitutionality o
this common practice idnited States v. Eatpri69 U.S. 331 (1898). “Because
the subordinate officer is charged with the perfanoe of the duty of the superior
for a limited time, and under special and tempocanyditions, he is not thereby

transformed into the superior and permanent offici&d. at 343.
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On appeal, Plaintiffs do not dispute that Mr. Debtawas properly
designated to serve as Acting Director under HERRather, Plaintiffs contend
that by the time he approved the Third Amendmemt,&Marco had stayed
longer than the Constitution permits and that thedTAmendment must be
vacated as a result.

That claim is unprecedented. Despite acting affideing widespread in
the federal government throughout the nation’somstSW Gen.137 S. Ct. at
935-36, no court has ever held that the lengtmaaing official’'s service
violated the Appointments Clause, let alone invatkd past actions by such
officials.

Notably, Congress can and sometimes does limititination of acting
officials’ service by statuteSeeg e.g, Federal Vacancies Reform Act of 1998
(“Vacancies Act”), 5 U.S.C. 8§ 3346 (providing geslenon-exclusive authority for
the designation of acting officials across the Gowueent, subject to a 210-day
time limit, which may be renewed twice for a tad&630 days and is tolled while
a nomination is pending). In many other statutesyever, Congress has declined
to impose a time limit.SeeS. Rep. No. 105-250, at 16-17 (1998) (listing 40

agency-specific, acting-officer statutes, most bfcl “do not place time

* Plaintiffs raised certain issues regarding theigtetion below, Add. 32-35, but
do not press them on appeal, so they are abanddhated States v. Barnurb64
F.3d 964, 968 n.4 (8th Cir. 2009).
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restrictions on the length of an acting officerhlERA falls in the latter category.
No court has held that the Constitution overrideshscongressional judgments not
to impose a specific time limit on the duratioraofacting official’'s service.

Undeterred, Plaintiffs offer two alternative thesriwhy Mr. DeMarco
allegedly had served longer than permitted by tbesfitution when he approved
the Third Amendment. They argue primarily that @eurt should infer ger se
two-year ceiling based on an analogy to the Reappsintments Clause, and
secondarily that Mr. DeMarco served longer thamSanable under the
circumstances.” Both arguments are meritless und#r the law and widespread
practice.

A.  The De Facto Officer Doctrine Bars Plaintiffs’ Appointments
Clause Claim

As a threshold matter, whether the proposed lisnitvio years or whatever is
“reasonable under the circumstances,”dadactoofficer doctrine bars this claim.
That doctrine “confers validity upon acts perfornida person acting under the
color of official title even though it is later disvered that the legality of that
person’s appointment or election to office is defit.” Ryder v. United States
515 U.S. 177, 180 (1995). Such protection helmsdathe risk of “chaos” and
“multiple and repetitious suits challenging evecyi@n taken by every official

whose claim to office could be open to questiold’ (citation omitted).
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Thede factoofficer doctrine is a common “cure[]” for “potentiafirmities
in the authority” of acting officersActing Officers 6 Op. O.L.C. 119, 122 (1982);
seeDepartment of Energy—Appointment of Interim OfseeDepartment of
Energy Organization A¢c® Op. O.L.C. 405, 411 (1978)d factoofficer doctrine
covers claims that an “initially valid designatiohan acting official” not subject
to any fixed term nevertheless was “vitiated byeaoessive delay in the
submission of a nomination”). To be sure, deefactoofficer doctrine is not
absolute. An important exception allows plaintifischallenge government action
taken by an individual alleged not to be propedgg if (1) the action is brought
“at or around the time that the challenged govemtraetion is taken,” and (2) the
agency “has had reasonable notice under all tbemstances of the claimed
defect in the official’s title to office."SW Gen., Inc. v. NLRB96 F.3d 67, 81-82
(D.C. Cir. 2015) (citation omittedaff'd on other groundsl137 S. Ct. 929.

That exception, however, does not cover Plaintéfspointments Clause
claim here. Plaintiffs did not bring their claimtu June 2017, nearly five years
after the challenged action, and over three yeges ldr. DeMarco left the agency.
Indeed, none of the many prior lawsuits challendghegThird Amendment since
2013,see suprat 9, questioned Mr. DeMarco’s power to act agQor.

Plaintiffs contend, as they did below, that tieefactoofficer doctrine “has

no application” to constitutional challenges, otdy‘technical defect[s] in...title to
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the office.” Br. 46-48. But the decisions Plafistrely on did not exempt
constitutional claims. They simply held that apgtel courts could consider
whether lower court judges were improperly appalrdesitting and therefore
lacked jurisdiction.Nguyen 539 U.S. at 77Glidden Co. v. Zdangi370 U.S. 530,
536 (1962) (plurality). These unremarkable holdiage consistent with tioke
facto officer doctrine, whic allows challenges to anca#f’s authority brought “at
or around the time that the challenged governmetntraiis taken.”SW Gen.796
F.3d at 81. When the challenged government a@iariower court judgment, an
appeal or certiorari petition—which generally mhstfiled within one to three
months—naturally satisfies that condition. A detayeteen timeas long, like the
one here, does not.

Moreover, the Supreme Court “accorded de factalitglito the “past acts”
of the Federal Election Commission in a constinaicchallenge to that agency
under the Appointments ClausBuckley v. Valeo424 U.S. 1, 142 (19763ge
FEC v. Legi-Tech, Inc75 F.3d 704, 708 (D.C. Cir. 1996). Plaintiffsist
(Br. 48) thatBuckleys approach was “limited” biryder but Rydersimply
declined to extenB8uckleys doctrine “validat[ing] the past acts of publifficials”
beyond “civil cases.” 515 U.S. at 184. This is\al case. As the district court
observed, “the facts duckley—which concerned the activities of an executive

agency with a wide range of regulatory responsiegi—are much more similar to
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the facts of this case than they are to the faciyderandNguyen” Add. 38.
This is a paradigmatic case for application ofdadactoofficer doctrine.

B. The Recess Appointments Clause Does Not Apply to #agy
Officials

Even if Plaintiffs’ Appointments Clause claim weret barred at this late
date by thale factoofficer doctrine, it lacks any merit. Plaintiffgsimarily urge
the Court to limit an FHFA Acting Director’s tenungth an absolute two-year
ceiling they claim “derives from the Recess Appoiants Clause.” Br. 38-40.
Under that Clause, U.S. Const. art. I, 8 2, cthg, President may appoint officers
to fill vacancies during Senate recesses withoaafeconfirmation, and such
officers may serve until “the End of [the Senat&igkt Session.” When that
phrase is read together with the Twentieth Amendrfvehich states that Congress
must assemble at least once a year), the combnaetiqal result is that two years
Is the longest a recess appointee can potenteiiyes

This analysis has no application to Mr. DeMarcopwias not a recess
appointee. The constitutional recess-appointmewep, on the one hand, and the
statutory designation of subordinate officialseémporarily act in senior roles, on
the other, are two entirely distinct sources ohatity, and recess appointees stand
in a very different position than subordinate affis temporarily performing the
functions of a higher office. As the district cotemarked, when the Senate takes

a recess within the meaning of the Clause, theid&ets appointing power is
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absolute (including even Article Il judges) and]ig solelimit on this
extraordinary authority over two of the three bizax of government is temporal.”
Add. 30.

In contrast, the power to designate acting Exeeuiranch officials is
conferred by statute and subject to plenary cotllyaCongress, including
whatever time limit Congress deems appropriateitheconstitutional text,
jurisprudence, nor the respective policies aninggtite Recess Appointments
Clause, on the one hand, and the necessity fargaotficers recognized in cases
like EatonandSW Generalon the other, provides any basis for transplgntin
limitations between the two very different contexts

Indeed, rejecting a similar argument, the Departroédustice’s Office of
Legal Counsel explained that “the constitutionafigndated limit of ‘the End of
[the Senate’s] next Session’™ for recess appointassno application to an
individual designated under the Vacancies Reformtédperform the duties of a
Senate-confirmed office in an acting capaciBesignation of Acting Solicitor of
Labor, 2002 WL 34461082, at *3 (O.L.C. Nov. 15, 2002jgton omitted).
Plaintiffs’ approach “ignore[s] the differenceswetn holding an office and
acting in it.” Id. “An acting official does not hold the office, baly performs the

functions and duties of the office,” in contrastatoecess appointee, who “is

appointed by one of the methods specified in thesGwtion itself; he holds the
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office; and he receives its payld. (internal quotation marks, citation, and
alteration omitted).

Plaintiffs cite no authority for their proposedatéogy, only scattered
passages frolNoel Canningaddressed solely to the subjectedess
appointments. Plaintiffgder setwo-year ceiling is particularly untenable because
it would have the effect of invalidating not onhfERA'’s acting-director provision,
but a bevy of provisions throughout the U.S. Cadeuding the Vacancies Act
itself, that authorize acting officials to servader. See5 U.S.C. § 3346
(permitting acting officials to serve over two yed#ra nomination (which tolls the
630-day time limit) is pending for at least 100 slays. Rep. No. 105-250, at 17
(“most” agency-specific acting-officer statutes “dat place time restrictions” on
the service).

Indeed, there have been many examples of actingadsf leading agencies
and performing functions associated with officaguiegng Senate confirmation for

over two years.See, e.ghttps://www.ssa.gov/history/commissioners.h{®bcial

Security Administration had one Acting Administrator nearly four years (Feb.
2013-Jan. 2017) and another for nearly three y&apst. 1983-June 1986));
Doolin Sec. Sav. Bank v. OTI89 F.3d 203, 205 (D.C. Cir. 1998) (Acting Dimact
of Office of Thrift Supervision Jonathan Fiechternsed nearly four years);

https://www.cpsc.gov/About-CPSC/Commissiongensumer Product Safety
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Commission had Acting Chair for two-and-a-half ye@luly 2006-May 2009));

https://www.atf.gov/about/executive-stgfcting Director of ATF has served

three-and-a-half years, since April 2015).

Plaintiffs’ theory would mean all of these instaadand more) were out-
and-out violations of an absolute two-year limdttho one—including Congress,
the President, or the Judiciary—realized existad Biaintiffs discovered it
lurking in the shadows of the Recess Appointmerdsi€e and the Twentieth
Amendment. The Court should reject Plaintiffs’emdble and implausible
argument based on the constitutional t&dton and the longstanding consensus
of the political branches.

C. Plaintiffs’ Alternative “Reasonable Under the Circumstances”
Standard Raises a Non-Justiciable Political Questio

In the alternative, Plaintiffs argue that Mr. DeNMaicould serve as Acting
Director only for “as long as reasonable underdiheumstances,” and that the
three years he had served at the time of the Wmmdndment violated thatd hoc
standard. Br. 40-43. However, as the districtrcoorrectly held, the very
“circumstances” that would bear on such a reasemaisk determination are non-
justiciable because they revolve around presidemgiesonnel decisions. Add. 22-
29.

No court has adopted, or even suggested, Plairitiéfiasonable under the

circumstances” standard. Rather, it is derivechf@LC opinions providing legal
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advice to the Executive Branch. Br. 40 (citibgsignation of Acting Director of
OMB, 2003 WL 24151770, at *1 n.2 (O.L.C. June 12, 3088atus of the Acting
Director, OMB 1 Op. O.L.C. 287, 287 (1977)). Those opiniomspy advise that
an acting official may not serve “indefinitely,” @w absent an express statutory
time limit, and “the President should submit a nmaion” within a “reasonable
time after the occurrence of a vacancy.” 1 Op..O.lat 287. Plaintiffs offer no
basis for converting this internal advice into atianable “reasonableness”
limitation to be policed through private litigati@amd judicial fact-finding.

Indeed, the “circumstances” OLC identified as ral@vare “far outside the

competency of the judiciary.” Add. 24. As Plaffgiacknowledge, that question

turns onjnter alia, “particular factors affecting the President'soate’™ of a

permanent nominee, whether the President has feedesappraise the work of an
Acting Director,” and “‘the President’s ability tievote attention to the matter.”
Br. 41 (quotingStatus of the Acting Director, OMRB Op. O.L.C. at 290)ee also
Department of Energy?2 Op. O.L.C. at 410 (identifying the “difficuliyf finding
suitable candidates” for “complex and responsilaisitfons” as an additional
factor).

Those matters are outside the judicial ken—henby, Raintiffs are unable

to identify any judicial precedent for this mostvabof claims. As the district

court correctly observed, Plaintiffs’ standard “Wwbtequire a judge to assess the
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functioning of the entire Executive Branch and ¢changing state of the nation
(actually, the world) throughout the length of #eting officer’s tenure to
determine at what point, if ever, the length of ¢ffiecer’s service became
unreasonable.” Add. 24. Here, for example, ikttvdo nominations and the
abolition of the filibuster for executive nomindessecure Representative Watt's
confirmation. A President’s deliberations regagdinis personnel choices,
balancing of competing demands on his attentiod,revigation of obstacles to
Senate confirmation of his nominees are among th& delicate and privileged
matters in government.

These are precisely the types of issues left tpdtécal branches because
of the lack of “judicially discoverable and manableastandards” for resolving
them. Zivotofsky ex rel. Zivotofsky v. Clintds66 U.S. 189, 197 (2012). Judicial
inquiry into a President’s processes and delibematfor considering candidates
and making nominations would raise profound separaif-powers concerns of
its own. Sege.g, Cheney v. U.S. Dist. €642 U.S. 367, 381-82 (2004).

Plaintiffs insist that courts have “long adjudichtamilar questions.”

Br. 44. But the cases they citderrison, Edmond andEaton—are not “similar”
except in the generalized sense that they relatdtetAppointments Clause. The
justiciability problem here stems not from the fawt the challenge is under the

Appointments Clause or involves an element of tgniout from the unsuitability
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of retrospective judicial exploration of the reaableness of the President’s and
Senate’s nomination and confirmation efforts irestipular situation. Nor isloel
Canninga precedent for the type of judicial intervent®laintiffs seek; Plaintiffs
have no response to the district court’s point thgnlike the reasonableness of
DeMarco’s tenure,...the meaning of ‘recess’ is dcstaiestion of law that is
capable of prospective determination.” Add. 27.

Plaintiffs inveigh that the opinion below “frustfas] the Senate’s
constitutional role” by enabling Presidents to fattuce permanent, unilateral
appointments to the most powerful offices in the&xive Branch.” Br. 37. But
that concern is both manufactured and self-conttadi: elsewhere in their brief,
Plaintiffs call HERA's provision for acting direa®“impotent” as a means of
presidential control because the President mustsibm FHFA'’s deputy
directors and cannot have “the Director of his chaintil the Senate confirms a
permanent successor.” Br. 18. Many other actifiger statutes “designate only
one official to serve as acting officer,” minimigithe potential for the type of
abuse Plaintiffs fear. Valerie C. BrannomNG. RESEARCHSERV., R44997 The
Vacancies Act: A Legal Overvieat 15 (July 20, 2018). Here, Plaintiffs insisitth
the Obama Administration and Acting Director DeMaotashed over policy and

the Administration “pressure[d] [him] to resignAJ6-27, belying any notion the
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President was scheming to keep a handpicked afipuver for as long as possible
while shutting the Senate out.

Moreover, the Legislative and Executive brancheswall-equipped to
address any possible overreaches. “[A] numberaxdtcal and political reasons”
discourage the use of acting officers “as a sulistiior appointment by and with
the advice and consent of the Senat&cting Officers 6 Op. O.L.C. at 119. For
instance, “[a]n attempt to circumvent the rightloé Senate to participate in the
appointment process is likely to result in politicgprisals and repercussions,” and
acting officials are often regarded as “caretafevjthout a mandate to take far-
reaching measuresfd. at 121. The tenure of most acting officers isadty
statutorily limited,see5 U.S.C. § 3346, and “if Congress perceives that t
President is abusing his limited authority to appaicting officers” under office-
specific, acting-officer provisions that are nobé+-limited, “Congress has the
ability to address the problem through legislatioAdd. 30. In the face of these
political checks and balances, and practical iealithere is no need for courts to
disregard justiciability limits and fashion a newplied right of action to police
perceived abuses.

D. The FHFA Acting Director’s Service Did Not Violatethe
Appointments Clause

Should this Court reach whether the President’sination efforts and the

corollary duration of Mr. DeMarco’s service wer@asonable under the
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circumstances,” the Court should find that theyeaveAs shown aboveupraat
45-46, the amount of time Mr. DeMarco had served@asig Director as of the
Third Amendment, moreover, is neither unprecedentedunusual. The very
rationale for acting officials is that “[t]he coitstional process of Presidential
appointment and Senate confirmation...can take tififee President may not
promptly settle on a nominee to fill an office; thenate may be unable, or
unwilling, to speedily confirm the nominee once iiited.” SW Gen.137 S. Ct.
at 935. The relevant factors, including “whether President has sent a
nomination to the Senate,” Br. 41 (citing 1 Op. @.Lat 290), “particular factors
affecting the President’s choice...or the Presideaiitity to devote attention to
the matter,’id., and “the difficulty of finding suitable candidatefor “complex
and responsible positions” in the face of legiskatincertainties, 2 Op. O.L.C. at
410, all point toward a finding of reasonablen@sthis case.

When the vacancy arose in late 2009, the counts/reling from recession
and the Enterprises’ futures were uncertain, witerous legislative proposals
swirling that addressed the fate of the Enterprid@sspite the challenges of
finding suitable candidates in such a fraught sgttPresident Obama was able to
select and nominate an FHFA Director the followyegr, only to see that
nomination rejected by the Senate in a highly podak political environment.

When the President later submitted the nominatfahecurrent FHFA Director,
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then a sitting Member of Congress, it took sevemttmoand the historic abolition
of the filibuster for that nomination to be apprdvey the narrowest of party-line
margins. Given this fractious climate, and Pldfisitiown allegations that the
President sparred with Mr. DeMarco over policy atelsire[d]...new leadership at
FHFA,” JA26, there is no basis to suspect the arhotiime it took to fill the

office was attributable to factors within the Pdesit’s control. This Court could
therefore affirm the judgment below on the groumak the President’s
appointment efforts and Mr. DeMarco’s service we@sonable under the totality
of the circumstances.

IV. PLAINTIFFS’ NONDELEGATION CLAIMS FAIL

Finally, the district court correctly rejected MPiffs’ nondelegation claims.
The nondelegation doctrine is not implicated hexealnse FHFA “was not
exercising governmental power,” Add. 43—and celyamot legislativepower—
when it agreed to the Third Amendmaeidt,at 40. In any event, HERA provides
more than ample “intelligible principles” to satigthe undemanding bar set by
controlling Supreme Court precedent. Add. 45-46.

The nondelegation doctrine restricts Congress filefagating legislative
power to another branch of governmehtistretta v. United State<l88 U.S. 361,
371 (1989). Cases holding that Congress violdtedbndelegation principle are

extremely rare. “The Supreme Court has struck dstatutes on delegation
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grounds on only two occasions,” and this Courtri&asger done so, save for one
occasion that was later vacateslouth Dakota v. U.S. Dep'’t of Interjet23 F.3d
790, 793, 795 (8th Cir. 2005). The test for noadation claims is simply whether
Congress has provided an “intelligible principle”duide the agency’s exercise of
discretion; “[tjhe Supreme Court has given Congkessie latitude” in meeting that
requirement.ld. at 795.

But in order for the nondelegation doctrine to gpphte powers at issue
must be sovereign and governmental in nature.ekample, irPittston Co. v.
United States368 F.3d 385 (4th Cir. 2004), the Fourth Circaibfronted a
nondelegation challenge to a statute conferringdb@uthority on a coal industry
pension fund to invest premiums received from coahpanies. The “central
inquiry” was “whether théunctionof the Combined Fund in preserving and
investing money assessed by statute is governmenature.” Id. at 398.
Because that function was “not essentially govemtaig there simply was no
nondelegation issudd. at 397. WhilePittstoninvolved a private nondelegation
claim, the same analysis is dispositive of a cldiat Congress improperly
delegated its legislative powers to another pathefGovernment: if the functions
at issue are not governmental in natarértiori they cannot be legislative in

nature.
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FHFA's entry into the Third Amendment, which “insesice” simply
“renegotiat[ed] an existing lending agreeme&gxton 901 F.3d at 960 (Stras, J.,
concurring), was “not essentially government#&liftston 368 F.3d at 397.
“Fannie and Freddie owed money” and the Third Anmeewdt “changed the
payment schedule and terms,” an action “withinhbartland of powers vested in
the officers or board of directors of any corparati Saxton 901 F.3d at 960-61
(Stras, J., concurring). That action was an egerof “FHFA’s business
judgment,” not the type of legislative or executfuaction the Constitution
commits to Congress or the Presidelderry Capital, LLC v. Mnuchin864 F.3d
591, 615 (D.C. Cir. 2017).

Plaintiffs’ rejoinder that “expropriations of pris&property to benefit the
public fisc” are always governmental (Br. 51) sitb$es rhetoric for analysis. The
issue is whether FHFA improperly exercised “ledis@Powers...vested in [the]
Congress.” U.S. Const. art. I, 8 1. That depemde/hether FHFA acted in a
sovereign legislative capacity in changing a paymnsehedule and terms, not
whether the outcome included a benefit to taxpay8tattery v. United State583
F.3d 800 (Fed. Cir. 2009), is inapposite; it invava takings claim, which is not
asserted here and implicates entirely differensttutional principles than

nondelegation.
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Plaintiffs also argue that the Third Amendment nhestonsidered an
exercise of legislative power because courts hale FHFA “suspend[ed] the
application of provisions of the APA and HERA” toeksury. Br. 52 (citing
Saxton 901 F.3d at 959). As the district court expldinglaintiffs
“mischaracteriz[e]” the decisions on which theydé#ss assertion. Add. 43.
Those decisions “simply held that the plaintiffsitcbnot circumvent FHFA's
statutory protection from judicial review by seeakiteclaratory and injunctive
relief against FHFA'’s contractual counterpartyd. The fact that courts properly
applied an anti-injunction provision does not mé&ttA engaged in
impermissible legislation.

In any event, to the extent the nondelegation duetpplies, HERA
provides sufficient “intelligible principles” to gde FHFA in the performance of
its conservatorship functions. Add. 45-46. Comgrempowered FHFA as
Conservator to “take such action as may be...apmatgpto carry on the business
of the [Enterprises] and preserve and conservallasisets and property.” 12
U.S.C. 8§ 4617(b)(2)(D). The “purpose” of FHFA'sp@mintment as conservator is
to “reorganiz[e], rehabilitat[e], or wind[] up thEnterprises’] affairs.”ld.

8 4617(a)(2). Congress thus “empower[ed] FHFA&&e such action’ as may be
necessary or appropriate to fulfill several goaBerry Capital 864 F.3d at 608.

Congress also provided a roadmap in HERA's amenthiierthe Enterprises’
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statutory charters, authorizing securities transastbetween the Enterprises and

Treasury in order to “provide stability to the fi@al markets,” “prevent
disruptions in the availability of mortgage finaricand “protect the taxpayer.”
12 U.S.C88 1455[)(1)(B), 1719(g)(1)(B). These provisions—which iRtdfs do
not discuss—convey far more detail than statutesipusly upheld against
nondelegation challenge&eeg.g, South Dakota423 F.3d at 795 (“general
directives” such as “public interest” or other “bdd phrases of purpose” suffice).

Rather than confront HERA'’s statutory detail, Pligifie: rest their
nondelegation claim entirely on this Court’s hofglin Saxtonthat HERA “does
not compel [FHFA] in any judicially enforceable sento preserve and conserve
Fannie’s and Freddie’s assets and to return thep@oies to private operation.”
Saxton 901 F.3d at 958 (citation omitted). But Plaifstifite no authority that
statutory language must be construed the way tlaay Wwto be in order to provide
an intelligible principle.

Finally, Plaintiffs’ emphasis on “the statute’stregions on judicial review”
(Br. 50) once again exaggerates the provisions ¢iteywhich leave ample outlets
for judicial review. See suprat 37-38. Plaintiffs also distort the case law on
which they rely. They cite language in one of D@urt’s decisions that “the

availability of judicial review ‘is a factor weighing in favoif upholding a

statute’™ Br. 50 (quotingUnited States v. Garfincke29 F.3d 451, 459 (8th Cir.
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1994)) (emphasis added). Baarfinckelborrowed that language from another
case, which emphasized (immediately following thetqd language) that judicial
review wasnot “constitutionally required,” and rejected a nondglgon challenge
notwithstanding a total bar on judicial revieBozaroy 974 F.2d at 1042. The
judicial review issue adds no more to Plaintiffendelegation claims than it does
to their separation-of-powers claimSeesupraat 37-38.

In the court below, Plaintiffs asserted a disticlaim under therivate
nondelegation doctrine, which disfavors delegatioiitsegulatory authority to
private persons whose interests may be and ofeeadarerse to the interests of
others in the same busines®ittston 368 F.3d at 394. The district court properly
dismissed that claim because, as already discussgatdless of whether the
Conservator is treated as a private entity, itrditlexercise regulatory or
legislative power in entering into the Third Amenreith Add. 44. On appeal,
Plaintiffs devote only three sentences to thisnglarguing that FHFA did exercise
governmental power. Br. 53. That argument is \grfam the reasons discussed
above. In addition, the fact pattern in this casars no resemblance to the unfair
competition situation in the minuscule number cfesawhere improper private
delegations have been foun8eeCarter v. Carter Coal C.298 U.S. 238 (1936)
(statute authorized private business to imposdljelgeding requirements on its

competitors).
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V. HERA'S SHAREHOLDER-RIGHTS PROVISION BARS
PLAINTIFFS’ CLAIMS

FHFA adopts and incorporates by reference Treasuayguments that
Plaintiffs’ claims are barred by HERA's transfersifareholder-rights provision,
12 U.S.C. 8§ 4617(b)(2)(A)(i), because they arewdenie in character and there is
no conflict-of-interest exception to HERA’'s bar oshareholder derivative
suits. SeeTreasury Br. 14-25.

CONCLUSION

This Court should affirm the judgment below.
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