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INTRODUCTION

Plaintiffs seeken bancreview of the panel’'s holding that the Housing and
Economic Recovery Act (“HERA”) bars their Adminigtive Procedures Act
claims challenging a transaction between the Fédtrasing Finance Agency, as
Conservator for Fannie Mae and Freddie Mac (thetépmises”), and the U.S.
Department of the Treasury. That holding, howeveaches precisely the same
outcome as decisions from the D.C., Sixth, Seveantl, Eighth Circuits rejecting
the same claims. Moreover, the Supreme Courtdyrbas declined review of the
issue. Plaintiffs offer no valid basis for rehegrithe law on this issue is settled,
and a contrary result by this Court sittiag bancwould draw it into conflict with
four other circuits.

Plaintiffs also seelen bancreview of the panel's holding regarding the
remedy for their separation-of-powers claim. Theed found that various aspects
of FHFA's structure, including leadership by a $&nBirector removable only for
cause, cumulatively violate the constitutional sapan of powers. But the panel
held that the remedy is to excise the for-causeovainlimitation, giving the
President plenary authority to remove an FHFA Doegoing forward—not to
invalidate prior FHFA actions like the one challeddere.

As explained in a separate petition for reheaengancfiled by FHFA, the

panel's holding on thenerits of the constitutional issue was novel, wrong, and
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inconsistent with decades of precedent upholding tonstitutionality of
independent agencies, including a recent decididneeen bancD.C. Circuit. But
the panel'sremedial analysis is undoubtedly correct and squarely me hvith
precedent. Plaintiffs identify no decision of thepreme Court, this Court, or any
other Circuit suggesting, let alone holding, thatallidation of prior agency action
Is the remedy for the type of constitutional viaatalleged here. Thus, neither
issue raised by Plaintiffs is worthy e bancaeview.

STATEMENT OF THE COURSE OF
PROCEEDINGS AND DISPOSITION OF THE CASE

Plaintiffs, Enterprise shareholders, challenge aeradment to a securities
agreement between FHFA, as Conservator of the [imdes, and Treasury.
Plaintiffs contend that this amendment (the “ThAithiendment”) favored Treasury
and harmed the value of their stock.

Since 2013, similar suits have been filed in febldistrict courts across the
nation. These suits, generally asserting claindeuthe APA, have failedSeeg
e.g, Perry Capital LLC v. Mnuchin864 F.3d 591, 604-16 (D.C. Cir. 2017);
Robinson v. FHFA876 F.3d 220 (6th Cir. 2017Roberts v. FHFA889 F.3d 397
(7th Cir. 2018)Saxtonv. FHFA, --- F.3d ---, 2018 WL 4016851 (8th Cir. Aug. 23,
2018); Continental W. Ins. Co. v. FHEA3 F. Supp. 3d 828, 840 n.6 (S.D. lowa

2015). The Supreme Court denied petitions foriaenti in several of these cases.
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Perry Capital L.L.C. v. Mnuchinl38 S. Ct. 978 (2018Fairholme Funds, Inc. v.
FHFA, 138 S. Ct. 978 (2018%acciapalle v. FHFA138 S. Ct. 978 (2018).

Plaintiffs filed this case in 2016, bringing botlPA claims and a claim
alleging that FHFA'’s structure violates the considnal separation of powers.
The district court dismissed the claims. ROA.943-9

A divided panel of this Court affirmed in part, e#ged in part, and
remanded. Op. 53. Of relevance here, the pafighafl the district court’s order
rejecting the APA claims. Like the D.C., Sixth,daBeventh Circuits before it—
and the Eighth Circuit after it—the panel held thdERA bars the claimslid. at
14-15. Specifically, HERA “bars courts from takifgny action to restrain or
affect the exercise of powers or functions of thgeAcy as a conservator or a
receiver.” Id. at 15 (quoting 12 U.S.C. § 4617(f)). The panehatoded that
“[b]ecause the FHFA acted within its statutory auity, any potential exception to
that bar does not apply.ld. at 15. Judge Willett dissented from the panelisg
on the APA claim; he would have held that the Thinshendment falls outside
FHFA's statutory powers. Op. 58-83 (Willett, Jssknting).

The panel reversed the district court’s order dssmnig the constitutional
claim, with Chief Judge Stewart dissenting fromtthding. However, the panel
unanimously declined to grant Plaintiffs’ requestetief of invalidating the Third

Amendment. Applying Supreme Court precedent, theep held that “[t]he
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appropriate remedy for the constitutional infirmity to strike the language
providing for good-cause removal from 12 U.S.C582(b)(2).” Id. at 52. The
panel thus “le[ft] intact the remainder of HERA aRdHFA's past actions—
including the Third Amendment.Td. at 53.

STATEMENT OF THE FACTS

In HERA, Congress authorized FHFA to place the gmiges in
conservatorship and act as their conservator “fier purpose of reorganizing,
rehabilitating, or winding up thelir] affairs.” 10.S.C. § 4617(a)(2). Congress

gave FHFA as Conservator broad powers to “operael’ “take over the assets”
and “conduct all business” of the Enterprisé&t.8 4617(b)(2)(B)(i).

In the midst of the financial crisis in 2008, FHIpMaced the Enterprises into
conservatorships.Op. 10. Treasury committed to provide up to $1doh in
taxpayer funds to each Enterprise to ensure sojvend. at 11. In exchange,
Treasury received preferred stock with a seniaridigtion preference consisting of
an initial $1 billion per Enterprise, plus an ambaguivalent to whatever funding
the Enterprise drew from Treasury. Treasury alas entitled to annual dividends
(payable quarterly) equal to 10% of the total ldption preference, warrants to

acquire up to 79.9% of the Enterprises’ commonkstaad a periodic commitment

fee beginning in 2010ld. The $100 billion ceiling on available funding waser
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increased to $200 billion, and then removed altogrebefore becoming fixed at
the end of 2012 See id.

As of August 2012, the Enterprises had drawn apprately $189 billion
from Treasury’s funding commitmentd. This imposed an $18.9 billion annual
dividend obligation—an amount that exceeded thesipnises’ average historical
earnings per year—which they struggled to pdgl. at 11-12. On August 17,
2012, FHFA as Conservator and the Enterprises adaie Third Amendment,
which altered how Treasury was compensated forfimancial assistance and
continuing commitment by replacing the fixed 10%idend with a variable
dividend equal to the Enterprise’s net worth, lassapital buffer, and suspending
the periodic commitment feeld. at 12. Thus, under the Third Amendment, if an
Enterprise’s quarterly net worth is negative orozeit owes no dividend to
Treasury; if an Enterprise’s net worth is positive,pays that amount as the
dividend. The new formula results in a larger dénd for Treasury in some
guarters compared to the prior 10% formula, a sndilvidend in others.

ARGUMENT AND AUTHORITIES

Rehearingen bancis “not favored and ordinarily will not be ordefadhless
it is “necessary to secure or maintain uniformitythe court’'s decisions,” or when
“the proceeding involves a question of exceptiongbortance.” Fed. R. App.

35(a). A party seekingn bancrehearing must state that “the panel decision
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conflicts with a decision” of either the Supremeu@oor this Court, or that it
“involves one or more questions of exceptional inigace,” such as when “the
panel decision conflicts with the authoritative dens” of other courts of appeals.
Fed. R. App. P. 35(b). The issues raised in RftahPetition do not meet these
standards. Rather, Plaintiffs’ primary argumenthist the result in this particular
case was wrong. But “[a]lleged errors...in the aggdion of correct precedent to
the facts of the case” are not a basiseprbancrehearing. Fifth Circuit Internal
Operating Procedures at 35.

A. The Panel's APA Holding Is Not Appropriate for En Banc Review

Plaintiffs do not (and cannot) claim that the pan@lPA decision conflicts
with any Supreme Court or Court of Appeals decisi&very court to consider the
issue—including the D.C., Sixth, Seventh, and HigBircuits, each of which
affirmed district court decisions to the same dffebas “already rejected
materially identical arguments” to those raised Rigintiffs. Saxton 2018 WL
4016851, at *1. Including the panel and distriout in this case, a total of
nineteen federal jurists—thirteen appellate anddsstrict judges—have rejected
Plaintiffs’ arguments, with only two dissenting.igBificantly, the Eighth Circuit
issued its unanimous rulirefter the panel decided this case. Despite being well
aware of the panel opinions hesee Saxtgn2018 WL 4016851 at *1 n.3, *2; the

Eighth Circuit followed the panel majority and eyether court decision, rather
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than Judge Willet's dissent. Although Plaintiffsake much of Judge Willett's
dissent and a dissent from the D.C. Circuit rulittggy cannot point to a single
decision that conflicts with the panel's APA ruling

Unable to identify a conflict, Plaintiffs rely omd purported “exceptional
importance” of the APA ruling. Pet. iii, 2. Thegtack the ruling as detrimental to
“the rule of law.” Id. iii, 12. But the panel faithfully applied the platext of a
statute passed by Congress and signed by the @&mngsid a manner consistent
with the interpretation of every other court to eels the issue. As Judge Stras
emphasized in his concurring opinionSaxton the job of judges “is to follow the
law wherever it leads us,” not to “run to the resevery time danger looms,” and
here, “clear statutory text dictates the outcomtttthe Third Amendment is
within FHFA’s statutory authority. 2018 WL 401685at *4, *7 (Stras, J.,
concurring). Plaintiffs fail to explain how theling on the APA issue remotely
threatens the rule of law.

Plaintiffs further speculate that the ruling wileave the Enterprises
“extremely vulnerable to market fluctuations,” P£3. (Quoting Op. 82 (Willett, J.,
dissenting)), with negative effects on investor fa®nce and the cost of capital,
id. 13. That argument is backwards: the Third Ameswtmiprotect[s] the entities
from future market downturns or full-fledged crises2018 WL 4016851, at *5

(Stras, J., concurring) (citinBerry Capital 864 F.3d at 607). And history itself
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disproves Plaintiffs’ thesis: the Third Amendméiais been in place since 2012
and upheld by courts since 2014, but none of Rihdire predictions have come
to pass.

In any event, the panel's decision on the APA ctaiwas correct. As the
panel recognized, Section 4617(f) “bars courts ftaking ‘any action to restrain
or affect the exercise of powers or functions offA] as a conservator or a

receiver.” Op. 15. Plaintiffs’ argument reducesa quarrel with the premise
behind Section 4617(f)—that decisions about opegatand financing the
Enterprises are committed to the Conservator. “Bongress could not have been
clearer about leaving those hard operational d¢allsHFA's judgment.” Perry
Capital, 864 F.3d at 607. “Because the FHFA acted witisistatutory authority”
when it executed the Third Amendment, “any potdrmiaeption to that bar does
not apply.” Op. 15.

Plaintiffs contend that FHFA acted outside its @@ty authority because
HERA purportedly imposes a “plainly mandatory” daty FHFA as Conservator,
Pet. 10, to take actions “necessary to put thegfpnses] in a safe and sound
condition” and “appropriate to carry on the bussex the [Enterprises] and
preserve and conserve [their] assets and propeidy,’8 (quoting 12 U.S.C.

84617(b)(2)(D)). But every court to consider tisisue has agreed that “the most

natural reading of [HERA] is that it permits FHFBut does not compel it in any
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judicially enforceable sense, to preserve and ceoas€annie’s and Freddie’s
assets and to return the companies to private bpera Perry Capital] 864 F.3d
at 607; Saxton 2018 WL 4016851, at *3Robinson 876 F.3d at 232accord
Roberts 889 F.3d at 403. “This reading is supportedhgyfact that Congress also
used mandatory ‘shall’ language in the same setti®axton 2018 WL 4016851,
at *3 (citing 12 U.S.C. 88 4617(b)(2)(E), 4617(HJE)).

Plaintiffs contend that the use of “may” implicittpeans the Conservator
“may not” do anything to the contrary. Pet. at ®-1 This argument both
disregards the ordinary meaning of the word “maynd obliterates any distinction
between Congress’s use of “may” in some parts ofi@e 4617 (over fifty times)
and “shall” in others (over one hundred timeSege Saxtqr2018 WL 4016851, at
*5 (Stras, J., concurring). “Under the whole-statand consistent-usage canons,
there is no reason to doubt that the powers-asecea®r provision uses ‘may’ in
its normal, permissive sense, consistent with &s¢ of the statute.’ld. (Stras, J.,
concurring). The panel, like every other courctmsider the question, correctly
treated HERA'’s use of “may” as permissive.

Even if “may” was a mandatory term, Plaintiffs’ argent would still fail
because the Third Amendment protects the Entegirgsdety and soundness and
preserves and conserves their assets by ensurioggamng financial lifeline from

Treasury. See, e.qg.Roberts 889 F.3d at 404-05 (“The Third Amendment
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permanently eliminated the risk that cash-dividpagments would consume the
companies’ financial lifeline, and it forever prewed Treasury from demanding
payment of commitment fees.”)Robinson 876 F.3d at 232 (“Treasury’s
continuing funding commitment guarantees that them@anies will remain
solvent.”). “The Net Worth Sweep was among a raafactions ‘suitable’ for
preserving and conserving assets, well within tiserdtion granted to the FHFA
under the statute, even if the shareholders woale Ipreferred a different course
of action.” Saxton 2018 WL 4016851, at *6 (Stras, J., concurrihg).

Plaintiffs also criticize other courts’ reliance ¢tERA’s provision that
FHFA may “take any action authorized by this settwhich [FHFA] determines
is in the best interests of the [Enterprises] @& RHFA].” Pet. 11 (quoting 12
U.S.C. §4617(b)(2)(J)). They argue that this miow is limited to powers
“authorized by this section” and does not give FHfi®e-wheeling authority” to
act as it pleases. Pet. 11 (quoting Op. 75 (Willet dissenting)). But Plaintiffs’
argument rests on two premises: that all power§ 4617 constitute mandatory

duties, and that they forbid the Third Amendme#s. discussed, neither is correct.

1 Plaintiffs cite various FHFA statements that ®iffis characterize as

describing the Conservator's powers as mandatdPet. 10-11. But the same
argument has been presented to all the other ¢camtsno court has accepted it.
The question is whether these powers are binding ifjudicially enforceable
sense,’Perry Capital 864 F.3d at 607, not how FHFA has described timeother
contexts.

10
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“Picking among different ways of preserving and seming assets, deciding
whose interests to pursue while doing so, and dtémng the best way to do so are
all choices that [HERA] clearly assigns to the FHF®t courts.” Saxton 2018
WL 4016851, at *7 (Stras, J., concurrifg).

Finally, the panel's decision does not blur the stulict” roles of
conservators and receivers. Pet. 8-9. HERA perifiese roles to overlap,
allowing FHFA to “be appointeconservator or receivefor the purpose of
reorganizing, rehabilitating, or winding uphe affairs of’ the Enterprises, 12
U.S.C. 8§ 4617(a)(2) (emphases added), and gramamy of the same powers to
the “conservatoror receiver,” see, e.g.id. 88 4617(b)(2)(A), (B) (emphasis
added). In any event, the Third Amendment doesligotdate the Enterprises,
which “continue to operate long-term, purchasingentan 11 million mortgages
and issuing more than $1.5 trillion in single-famihortgage-backed securities,”
and “remain fully operational entities with combiheperating assets of $5

trillion.” Perry Capital] 864 F.3d at 610-11. To the extent Plaintiffsteod that

2 Plaintifis argue that Section 4617(b)(2)(J) iamited by an implied
understanding that FHFA must act as a traditiooatrmon-law conservator. Pet.
12; see alsoOp. at 69 (Willett, J., dissenting). But HERA emerates
conservatorship and receivership powers and dutieketail, demonstrating that
Congress did not expect courts to resort to comlaananalogies. As the D.C.
Circuit put it, “Congress made clear in [HERA] th&HFA is not your
grandparents’ conservatorPerry Capital 864 F.3d at 613. Here, “clear statutory
text,” not common law, “dictates the outcomeSaxton 2018 WL 4016851, at *7
(Stras, J., concurring).

11
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FHFA cannot “wind[] up” the Enterprises througheshort of liquidation (like
shrinking the Enterprises’ operations until anméte resolution is determined),
every court to consider this argument has rejetdted'Undertaking permissible
conservatorship measures even with a receiversimgl’nis not outside of the
Conservator’s “statutory boundsPerry Capital 864 F.3d at 612accord Roberts
v. FHFA 243 F. Supp. 3d 950, 962 (N.D. Ill. 2013jf'd, 889 F.3d 397Robinson
v. FHFA 223 F. Supp. 3d 659, 670 (E.D. Ky. 201&¥'d, 876 F.3d 226.

B. The Separation-of-Powers Remedy Question is Not Apgpriate
for En Banc Review

The panel's decision that the remedy for the atlegenstitutional violation
was to “strik[e] the offending provision from HERA{Op. 53), rather than
invalidate the Third Amendment, also does not wdren bancreview. That
unanimous holding conflicts with no decision of thepreme Court, this Court, or
another Circuit, nor does it involve a questioregfeptional importance. Rather,

it applies settled and straightforward law.

®  Plaintiffs cite dicta fromMcAllister v. Resolution Trust Corpfor the

proposition that “a conservator only has the poteetake actions necessary to
restore a financially troubled institution to saheg,” Pet. 9 (quoting 201 F.3d 570,
579 (5th Cir. 2000)), but do not argue there isoaflect worthy of this Court’s
review. In any eventMcAllister does not conflict with the panel decision.
McAllister simply held that employee benefits provided by aseosvator were not
“expenses of liquidation” for purposes of determgithe priority of a claim
against a succeeding conservatorship, because reatws lack the power to
liquidate the institution’s assets. Here,Resry Capital held, there has been no
liquidation.

12
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1. The panel's approach closely tracks the Supréo@t's disposition of
Free Enterprise Fund v. PCAQB61 U.S. 477 (2010), its most recent case
addressing removal-restriction claims and the tatepfor Plaintiffs’ claim here.
While Free Enterprise Fundnvalidated the unusual double removal restriction
presented there, the Court declined to invalidatgoms taken by the PCAOB
while that removal protection was in effect. Te ttontrary, the Court “reject[ed]”
the plaintiffs’ argument that the removal restoog rendered “all power and
authority exercised by [the Board] in violation tbe Constitution.” 561 U.S. at
508. It was not “the existence of the Board” thablate[s] the separation of
powers,” but the particular removal restrictions tire statute. Id. at 508-09.
“When confronting a constitutional flaw in a sta&ufcourts] try to limit the
solution to the problem,” so the appropriate remedgimply to strike down the
problematic provisions to avoid constraining thedttent’s powers going forward.
Id. at 508 (citation omitted)accordJohn Doe Co. v. CFPB49 F.3d 1129, 1133

(D.C. Cir. 2017}’

* Even the principal dissent in the D.C. CircuiPslH case agreed that this is the
correct remedial approach when removal restricticme found to cross
constitutional lines. SeePHH Corp. v. CFPB 881 F.3d 75, 198-200 (D.C. Cir.
2018) (Kavanaugh, J., dissenting). Plaintiffs ealed below that, in accordance
with Free Enterprise Fund‘if [they] prevail on the merits of their constitonal
arguments the Court should consider excising HERAIs-cause removal
provision rather than invalidating in their entyahe provisions of HERA that
create FHFA,i.e., exactly what the panel ended up doing. ROA.530.

13
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Plaintiffs purport to distinguiskree Enterprise FunéndJohn Doeon the
ground that they “concerned ongoiagency investigations,” as to which “vacatur
was unnecessary because an agency’s final deasidiability ratifies a flawed
decision to begin an investigation or bring chargd2et. 15. That explanation is
illogical and finds no support in the cases. Feonf considering vacatur
“unnecessary,” the plaintiffs ikree Enterprise Fundaind John Doespecifically
asked the courts to vacate or enjoin discrete @stibe agency had taken or was
taking against them as part of the investigatiofidie courts squarely rejected
those requestsnot out of speculation about possible future redifion, but due to
“traditional constraints on separation-of-powermeedies.” John Doe Cq.849
F.3d at 1133. In any event, to the extent a prspiefuture ratification means the
agency action should not be vacated, Plaintiff§ fai explain how that is
inconsistent with the panel’s holding.

2. Contrary to Plaintiffs’ assertion, the pandjgproach is not at odds with
Lucia v. SEC138 S. Ct. 2044, 2055 n.5 (2018). Uucia, the Court held that the
method the SEC used at one time to appoint ALJtateid the Appointments
Clause. There, “the ‘appropriate’ remedy for afjudication tainted with an
appointments violations a new ‘hearing before a properly appointedicef.”

Lucia, 138 S. Ct. at 2055 (quotirigyder v. United State$15 U.S. 177, 183, 188

14
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(1995)) (emphasis added).It is logical that actions by individuals not ity
appointed—who arguably lack power to hold officeadit—may be subject to
vacatur, though typically thée factoofficer doctrine insulates past agency actions
other than adjudicationfom such attackSeeRyder 515 U.S. at 180-83.

This case, however, involves neither an Appointméiause challenge nor
an adjudication. Unliked_ucia and Ryder no court has held that a years-old
financial transaction by an agency must be unwobedause the agency’s
leadership had protection from removal that waserlatound to cross a
constitutional line. Indeed;ree Enterprise Fundnakes clear that the agency’s
past actions areotrendered invalid in that situation. It is Plaifgifapproach, not
the panel’s, that conflicts with Supreme Court poemt.

Plaintiffs’ reliance orNoel Canning v. NLRB705 F.3d 490, 493 (D.C. Cir.
2013),aff'd, 134 S. Ct. 2550 (2014), aidesser-Rand Co. v. NLRB76 F. App’X
332, 333 (5th Cir. 2014), is similarly misplacedThose cases also were
appointments challenges to adjudications, whichewendered invalid because
without improperly appointed members, the NLRB “didt have [the] quorum”
needed “to lawfully take action.” 705 F.3d at 4934FA does not need a quorum,

and limitations on the President’'s removal powerhdther constitutionally

°> TheLucia Court declined to grant certiorari on or otherwasilress the type of
constitutional claim made in this case, namely “ilnbe the statutory restrictions
on removing the Commission’s ALJs are constitutigna38 S. Ct. at 2050 n.1.
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problematic or not) have no bearing on that offisigower to act. SeeFree
Enterprise Fund561 U.S. at 508 (observing that removal-restictissue solely
“affects the conditions under which those officenght someday be removed” and
“hal[s] no effect...on the validity of any officer'®utinuance in office”).

3. Plaintiffs also insist that “[tlhe panel's redye conflicts with
administrative practice” of the NLRB and FEC. PBt-15. That is not so, but
regardless, conflict with two unrelated agenciedmanistrative practice is not the
type of conflict that would render this issue w@rtsf en bancattention. Cf. Fed.
R. App. P. 35. Plaintiffs also do not claim therisus doubt” they perceive about
the panel's severability analysis, Pet. 14 n.3sewiany conflict with other
appellate court decisions or is of exceptional ingoace. There is simply no
reason for then bancCourt to review the panel’'s unremarkable remedgihg.

CONCLUSION

The Court should decline to grant reheammgbancon the issues raised by

Plaintiffs.
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