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QUESTION PRESENTED

Does 12 U.S.C. § 4617(f) foreclose judicial review
of an agreement between the Federal Housing Finance
Agency and the Department of the Treasury to trans-
fer the net worth and all future profits of Fannie Mae
and Freddie Mac to the federal government and re-
quire both Companies to operate with no capital?
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PARTIES TO THE PROCEEDING

Petitioners are Fairholme Funds, Inc., The Fair-
holme Fund, Berkley Insurance Company, Acadia In-
surance Company, Admiral Indemnity Company,
Admiral Insurance Company, Berkley Regional Insur-
ance Company, Carolina Casualty Insurance Company,
Midwest Employers Casualty Insurance Company,
Nautilus Insurance Company, and Preferred Employ-
ers Insurance Company.

Respondents are the Federal Housing Finance
Agency, in its capacity as Conservator of Fannie Mae
and Freddie Mac, Melvin L. Watt, in his official capac-
ity as Director of the Federal Housing Finance Agency,
and the United States Department of the Treasury.

This suit was consolidated on appeal with cases
brought by other plaintiffs against Respondents and
Steven T. Mnuchin, in his official capacity as the Sec-
retary of the Department of the Treasury. The follow-
ing plaintiffs in other cases were appellants in the D.C.
Circuit: Perry Capital LLC, Arrowood Indemnity Com-
pany, Arrowood Surplus Lines Insurance Company,
Financial Structures Limited, American European In-
surance Company, Joseph Cacciapalle, John Cane,
Francis J. Dennis, Marneu Holdings, Co., Michelle M.
Miller, United Equities Commodities, Co., 111 John Re-
alty Corp., Barry P. Borodkin and Mary Meiya Liao.
Fannie Mae and Freddie Mac were also appellees in
the D.C. Circuit and nominal defendants in one of the
cases with which Petitioners’ case was consolidated on
appeal.
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RULE 29.6 DISCLOSURE STATEMENT

Petitioner Fairholme Fund is a series of Fairholme
Funds, Inc. Fairholme Funds, Inc. has no parent corpo-
ration.

W.R. Berkley Insurance Corporation is the parent
of the following Petitioners: Berkley Insurance Com-
pany, Acadia Insurance Company, Admiral Indemnity
Company, Admiral Insurance Company, Berkley Re-
gional Insurance Company, Carolina Casualty Insurance
Company, Midwest Employers Casualty Insurance
Company, Nautilus Insurance Company, and Preferred
Employers Insurance Company.

No publicly held corporation owns 10% or more of
any of Petitioners’ stock.



iv

TABLE OF CONTENTS

Page
QUESTION PRESENTED.........cccovviiiiiiiiiiiieeeens i
PARTIES TO THE PROCEEDING...................... ii
RULE 29.6 DISCLOSURE STATEMENT........... iii
TABLE OF AUTHORITIES.........covviiiiiiiiiieeee, X
OPINIONS BELOW.....oouviiiiiiiiiieieieicee e 1
JURISDICTION.....cooviiiiiiiiiiiiieie e, 1
STATUTORY PROVISIONS INVOLVED ........... 1
INTRODUCTION ....cooiiiiiiiiiiicieeceeeee e 2
STATEMENT ... 4
A. Fannie and Freddie Are Forced into Con-
servatorship and Subjected to the Pur-
chase Agreements with Treasury.............. 4

B. Unwarranted Accounting Decisions Artifi-
cially Increase the Companies’ Draws
from Treasury, and the Companies Return
to Sustained Profitability.......................... 8

C. FHFA and Treasury Impose the Net Worth
Sweep, Thereby Expropriating Petitioners’
Investments in the Companies .................. 10

D. Petitioners Challenge the Net Worth
Sweep and the Divided D.C. Circuit Up-
holds FHFA’s and Treasury’s Actions ....... 14



L.

II1.

III.

v

TABLE OF CONTENTS — Continued

Page
REASONS FOR GRANTING THE PETITION ...

Review Is Needed Because this Case Pre-
sents Issues of Exceptional Importance for
the Nation’s Economy and Financial Insti-
TULIONS ..o

A. The D.C. Circuit’s Ruling Imperils the
Ability of Distressed Financial Insti-
tutions To Raise Private Capital.........

B. This Court Should Decide Whether Con-
gress Authorized FHFA and Treasury
To Nationalize the Two Most Im-
portant Components of the Nation’s
Housing Finance System and To Re-

This Case Is an Ideal Vehicle for Resolving
the Question Presented ................cccoienni.

The D.C. Circuit’s Decision Conflicts with
the Plain Meaning of HERA and FHFA’s
Own Repeated Statements About Its Con-
servatorship Mission ............ccoeevveivnnennnnnns

A. FHFA’s Conservatorship Mission Is To
Preserve and Conserve the Compa-
nies’ Assets and Return Them to
Soundness and Solvency .....................

1. FHFA’s Pursuit of Its Conserva-
torship Mission Is Mandatory ........

16

16

16

21

24

27

27



Vi

TABLE OF CONTENTS — Continued
Page

2. FHFA’s “Incidental” Powers Do Not
Include Abandoning Its Conserva-
torship Mission and Operating the
Companies with Zero Capital......... 32

3. FHFA May Not Wind Down the
Companies and Distribute Their
Assets to a Favored Investor Dur-
ing Conservatorship ....................... 34

B. Section 4617(f) Does Not Empower
FHFA To Immunize the Decisions of
Other Federal Agencies from Judicial
ReviewW ..c.ovvvviiiiiiiiiie e, 37

CONCLUSION.....ooiiiiiiiiiiiiieee et 41



vii

TABLE OF AUTHORITIES

Page

CASES
Atherton v. FDIC,

519 U.S. 213 (1997) ccoveeeeiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 34
Brannan v. Stark,

342 U.S. 451 (1952) coovvveeeeiieeeeeeeeeeeeeeeeeeeeeeeeeeeeee 33
Carney v. RTC,

19 F.3d 950 (5th Cir. 1994).....ccoiiiiiiiiiiiiiiiieeee. 19
Coit Indep. Joint Venture v. Federal Sav. &

Loan Ins. Corp.,

489 U.S. 561 (1989) ..cevvvieieieeiiiiiieeeeeeeeeens 5, 18, 27
Czyzewski v. Jevic Holding Corp.,

137 S. Ct. 973 (2017) e 36
Elmco Props., Inc. v. Second Nat’'l Fed. Sav.

Ass’n,

94 F.3d 914 (4th Cir. 1996).........ceevvveviiiiiiiiieeeennn. 18
Jama v. Immigration & Customs Enft,

543 U.S. 335 (2005) ...covvveeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeee 37
Kucana v. Holder,

558 U.S. 233 (2010) ..evvvieeeeeeiiiiieeeee e 37
Leon Cty. v. FHFA,

700 F.3d 1273 (11th Cir. 2012)......ccccccirriiieeeeeeennes 18
M’Culloch v. Maryland,

17 U.S. (4 Wheat.) 316 (1819) .....ccvvvvveeeeeeeennnee, 33
Mach Mining, LLC v. EEOC,

135 S. Ct. 1645 (2015) ..uvvvvieeeeeeeiiiiieeeeeee e 37
McAllister v. RTC,

201 F.3d 570 (5th Cir. 2000)..........cccevvurveeennnnne 29, 35



viii

TABLE OF AUTHORITIES — Continued

Page

National Tr. for Historic Pres. v. FDIC,

21 F.3d 469 (D.C. Cir. 1994) .....ccovvvvvviieiieeiieeeieeeeenn, 18
New York v. FERC,

535 U.S. 1 (2002) ..ccoeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 29
RadLAX Gateway Hotel, LLC v.

Amalgamated Bank,

132 S. Ct. 2065 (2012) ....uvvnueiiiiririninininneeieeeeeneenennnnns 32
Reno v. Catholic Soc. Servs., Inc.,

509 U.S. 43 (1993) ..cooiiieiieeeiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 38
RTC v. CedarMinn Bldg. Ltd. P’ship,

956 F.2d 1446 (8th Cir. 1992)................ceee... 18, 35
Sekhar v. United States,

133 S. Ct. 2720 (2013) ..euuvreriiininirniinnninneeieeneineenaennnns 34
Sharpe v. FDIC,

126 F.3d 1147 (9th Cir. 1997)......uuueniiniiiinnnnns 18
United States v. Rodgers,

461 U.S. 677 (1983) ceovvveeeeeiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee 28
Universal Health Seruvs., Inc. v. United States,

136 S. Ct. 1989 (2016) ......uuuvrrrerrrrninnnnnrnrnernnenennannnnns 34
STATUTES AND REGULATIONS
12 U.S.C.

§ 1ABB5(L) e 6, 22, 38

§1719(8) oo, 6, 22, 38

§1821(d) .ceeeeeieiiiiieee, 5,17,34

§1821G) cieiiiiiiiiiiiii e, 17

§ I8310(C) cueerieiiiiiiieiiiiiee e 19



ix

TABLE OF AUTHORITIES — Continued

Page

§ 1844(1) ceeeeeeiiiieeieee e e 19

§ 45T12(2) (1) ceniiiiiiieeeeeeeeieeeee e 19

§ 4513(a)(1)(B) .everieeieiieeeiiiiiieeee e e e 28

§A6LT(Q) ceeeeeeeeiiieieeee e 4,28, 35

S ABLT(D) ceeeeeeiiieieieeee e 5

§4BLT(D)(2).uuevrerieeeeeeeeeciiiiieeeeeeeeecirreee e e e e e 15, 17

§ 4A6LT(D)(2)(A) .eveiieeeeeeeeeeiiiieeeee e e ee e e e e e e e 25

§4617(D)2) D). passim

§461T(D)(2)E) .euviiiiiiiieeeeeeciiiieeeee e e e 5

§461T(D)2)) wevveeeeeieeeeiiiieeeee e 17, 32, 33

§ 461T7(D)(3)-(9) weveiieiieiiieeee e 36

§ABLT(C)(L) currrriiieeeeeeeeecirieee e e e e e e e e e e e e 5, 36

§ABLT(E) ceieeeiieeee e 14, 15,17, 39

§A6LT(R) ceveiieiiiiieeee e 26, 27, 37

A2 U.S.C. § 1441 oo 22
Bank Protection Act of 1968, Pub. L. No. 90-389,

82 Stat. 294 ..., 17
Financial Institutions Reform, Recovery, and
Enforcement Act of 1989, Pub. L. No. 101-73,

103 Stat. 183 .....oevvvieeieiiieiiiiieieiieeeeeeeeeaeees 4,5,21,29
Financial Institutions Supervisory Act of 1966,

Pub. L. No. 89-695, 80 Stat. 1028 .........ccccvvveeeeeeenn. 17
Housing and Economic Recovery Act of 2008,

Pub. L. No. 110-289, 122 Stat. 2654 ............... passim

Housing and Urban Development Act of 1968,
Pub. L. No. 90-448, 82 Stat. 476 ...........c.......... 21, 22



X

TABLE OF AUTHORITIES — Continued

National Housing Act of 1934, Pub. L. No. 73-

479,48 Stat. 1246.........ccooviiiiiiiiiiiiiiiniieeeee

Conservatorship and Receivership, 75 Fed. Reg.

39,462 (July 9, 2010) ....ccovviiiiiiiiiiiiiiiiieeeeee

OTHER
1 ALFRED M. POLLARD & JOSEPH P. DALY, BANK-

ING LAw IN THE UNITED STATES (4th ed. 2013) ...

Fannie, Freddie Adequately Capitalized: Lockhart,

CNBC (July 8, 2008), https://goo.gl/8hd37D .....

FEDERAL HOME LOAN MORTGAGE CORPORATION,

ForMm 10-K (Feb. 14, 2014) ......coovvvrriieeeeeeeeeens

Felix Frankfurter, Some Reflections on the Read-

ing of Statutes, 47 CoLUM. L. REV. 527 (1947) ..

FHFA StrATEGIC PLAN: FISCAL YEARS 2015-2019

(Aug. 15, 2014), https://goo.gl/5BCKem..............

FHFA STrATEGIC PLAN: FISCAL YEARS 2018-2022

(Sept. 27, 2017), https://goo.gl/P7w6mP ............

FHFA, A STRATEGIC PLAN FOR ENTERPRISE CON-
SERVATORSHIPS: THE NEXT CHAPTER IN A STORY
THAT NEEDS AN ENDING (Feb. 21, 2012), https:/

00.ZlI/XWZXTT cccooeeeeeeee e,

FHFA, REPORT TO CONGRESS 2009 (May 25, 2010),

https://goo.gl/SBKOKH..............ovvveeeeeiieriininnn.

FHFA, TABLE 2: DIVIDENDS ON ENTERPRISE DRAWS
FROM TREASURY (Sept. 2017), https://goo.gl/

VHISVO ...



X1

TABLE OF AUTHORITIES — Continued

Prepared Remarks of Melvin L. Watt, Dir.,
FHFA, at American Mortgage Conference

(May 18, 2017), https://goo.gl/ZPGBYA .............

Prepared Remarks of Melvin L. Watt, Dir.,
FHFA, at the Bipartisan Policy Ctr. (Feb. 18,

2016), https://goo.gl/57JrpF ......cooovvvvvii.

Recent Developments in U.S. Financial Markets
and Regulatory Responses to Them: Hearing
Before the S. Comm. on Banking, Housing and

Urban Dev., 110th Cong. (2008).......ccccceeeeeeeeenns

Statement of Edward J. DeMarco, Acting Dir.,
FHFA, Before the U.S. Senate Comm. on
Banking, Housing and Urban Affairs (Apr. 18,

2013), https://goo.gl/ZrHAUF.............couveeennnn....

Statement of Melvin L. Watt, Dir., FHFA, Before
the U.S. House of Representatives Comm. on

Fin. Servs. (Oct. 3, 2017), https://goo.gl/tCJi97 ..

Statement of Melvin L. Watt, Dir., FHFA, Before
the U.S. Senate Comm. on Banking, Housing,
and Urban Affairs (May 11, 2017), https:/

£00.8l/h44qRE.......ccooieee e

TARA RICE & JONATHAN ROSE, WHEN GOOD IN-
VESTMENTS GO BAD: THE CONTRACTION IN COM-
MUNITY BANK LENDING AFTER THE 2008 GSE
TAKEOVER, BOARD OF GOVERNORS OF THE FED-
ERAL RESERVE SYSTEM INTERNATIONAL FINANCE

DiscussioN PAPERS (Mar. 2012) ..cooeeeenveeneennnennn.

Page



1

PETITION FOR A WRIT OF CERTIORARI

Petitioners respectfully seek a writ of certiorari to
review the judgment of the United States Court of Ap-
peals for the District of Columbia Circuit.

¢

OPINIONS BELOW

The panel opinion of the Court of Appeals is re-
ported at 864 F.3d 591 and reproduced at App.la. The
District Court’s opinion granting Respondents’ mo-
tions to dismiss is reported at 70 F. Supp. 3d 208 and
reproduced at App.121a.

¢

JURISDICTION

The Court of Appeals entered its judgment on Feb-
ruary 21, 2017. The Court of Appeals ruled on timely
petitions for panel rehearing on July 17, 2017, and is-
sued an amended opinion on that day. This Court has
jurisdiction under 28 U.S.C. § 1254(1).

¢

STATUTORY PROVISIONS INVOLVED

The relevant statutory provisions appear in the
appendix at 205a-222a.
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INTRODUCTION

The core question presented by this case is
whether Congress has placed any meaningful limits on
the Federal Housing Finance Agency (“FHFA”) when it
acts as conservator. This question is profoundly im-
portant to our Nation’s economy, as Fannie and Fred-
die are a vital part of the multi-trillion-dollar mortgage
finance system. And its impact is not limited to hous-
ing, as FHFA’s conservatorship authorities are taken
word-for-word from the statute governing the authori-
ties of the Federal Deposit Insurance Corporation
(“FDIC”) as conservator of the Nation’s banks.

But perhaps even more significant than this case’s
implications for the housing market and the banking
system are its implications for the rule of law. In the
Housing and Economic Recovery Act of 2008 (“‘HERA”),
Congress set forth in precise detail the powers of FHFA
when it acts as conservator. Chief among these are pre-
serving and conserving Fannie’s and Freddie’s assets
and placing the entities in a sound and solvent condi-
tion. In the view of a majority of the panel below, how-
ever, HERA’s carefully crafted conservator provisions
essentially are meaningless surplusage that FHFA is
free to ignore.

As a result of the D.C. Circuit’s ruling, Fannie and
Freddie, and, by extension, the Nation’s housing fi-
nance system, are subject to the unfettered discretion
of FHFA to do as it pleases. Indeed, the court below
went so far as to hold that FHFA has the power to
shield other agencies of the federal government from
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judicial review by the mere expedient of entering into
a contract with them to violate their statutory author-
ities. If the D.C. Circuit is right, Congress has set up a
structure that makes a mockery of our system of
checks and balances, with an independent agency
headed by an unelected Director not answerable to the
President, free to act without regard to Congress’s in-
structions, and without fear of judicial intervention.

Fortunately, the D.C. Circuit is wrong. As Judge
Janice Rogers Brown explained in dissent below,
HERA plainly “mark(s] the bounds” of FHFA’s conser-
vatorship authorities. App.96a. What is more, the text
and structure of HERA make clear that FHFA is not
free to exceed these bounds. Indeed, it is apparent that
not even FHFA agrees with the D.C. Circuit’s reason-
ing that HERA lacks any “mandate” that it is bound to
follow, App.28a, as outside the context of litigation the
Agency repeatedly has acknowledged that HERA’s
statutory directives are mandatory.

In upholding the Net Worth Sweep agreement at
issue in this case, the decision below established a
“dangerous and radical new regime” that gives virtu-
ally unlimited power to a federal agency and will make
it much more difficult for financial institutions to raise
private capital during future financial crises. App.118a
(Brown, J., dissenting). “What might serve in a banana
republic will not do in a constitutional one.” App.120a.
In view of this case’s importance for the national
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economy and the rule of law, the Court should grant
the writ.

STATEMENT

A. Fannie and Freddie Are Forced into Con-
servatorship and Subjected to the Purchase
Agreements with Treasury.

This Nation’s multi-trillion-dollar housing finance
market, and familiar features of that market such as
readily available, pre-payable 30-year fixed rate mort-
gages, are built on the foundation of two for-profit, pri-
vately owned entities — Fannie Mae and Freddie Mac.
The Companies do not themselves originate mortgages
but instead purchase, guaranty, and securitize them,
thus providing liquidity to the residential mortgage
market.

In July 2008, Congress enacted HERA, Pub. L. No.
110-289, 122 Stat. 2654. HERA created FHFA to re-
place the Companies’ prior regulator and authorized
FHFA to appoint itself conservator or receiver for the
Companies in certain statutorily specified circum-
stances. See 12 U.S.C. § 4617(a). The provisions of
HERA outlining FHFA’s conservatorship and receiver-
ship powers were taken almost verbatim from the
Financial Institutions Reform, Recovery, and Enforce-
ment Act of 1989, Pub. L. No. 101-73, 103 Stat. 183
(1989) (“FIRREA?”), a statute that the FDIC has used
hundreds of times to act as the conservator or receiver
for distressed financial institutions. Compare 12 U.S.C.
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§ 4617(b) with 12 U.S.C. § 1821(d). FIRREA'’s conserva-
torship and receivership provisions in turn mirror ear-
lier federal statutes that conferred similar powers on
the FDIC’s predecessors. See Coit Indep. Joint Venture
v. Federal Sav. & Loan Ins. Corp., 489 U.S. 561, 569
(1989).

As a conservator, FHFA is authorized to take “such
action as may be — (i) necessary to put the regulated
entity in a sound and solvent condition; and (ii) appro-
priate to carry on the business of the regulated entity
and preserve and conserve the assets and property of
the regulated entity.” 12 U.S.C. § 4617(b)(2)(D). This re-
habilitative mission contrasts with FHFA’s mission
when it acts as a receiver, which is to “place the regu-
lated entity in liquidation” and distribute the entity’s
assets according to a statutorily prescribed order of
priorities. Id. §§ 4617(b)(2)(E), 4617(c)(1).

On September 6, 2008, FHFA forced the Compa-
nies into conservatorship. In publicly announcing this
step, FHFA’s Director described conservatorship as “a
statutory process designed to stabilize a troubled insti-
tution with the objective of returning the entities to
normal business operations” and said that FHFA
would act as the Companies’ conservator only “until
they are stabilized.” App.227a. Seeking to further re-
assure markets that the Companies’ conservatorship
would follow the familiar model of conservatorships
overseen by the FDIC, FHFA also released a document
stating that its “goals” as conservator are “to preserve
and conserve the Compan/ies’] assets and property and
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to put [them] in a sound and solvent condition.”
App.233a.

In addition to establishing FHFA, HERA also gave
Treasury temporary authority to purchase the Compa-
nies’ securities — authority that expired at the end of
2009. See 12 U.S.C. §§ 1455(1), 1719(g). Concurrent
with FHFA’s imposition of conservatorship, Treasury
exercised this authority by entering into agreements
with FHFA to purchase equity in the Companies (“Pre-
ferred Stock Purchase Agreements” or “PSPAs”). See
App.237a. The PSPAs allowed the Companies to draw
up to $100 billion each from Treasury as needed to
avoid a negative net worth — an amount that was sub-
sequently increased to allow the Companies to draw
unlimited sums from Treasury until the end of 2012,
and thereafter capped at the amount drawn from 2010
through 2012, plus $200 billion per Company.

In return for Treasury’s funding commitment,
FHFA agreed that the Companies would provide sev-
eral forms of consideration. First, the PSPAs created a
new class of securities with very favorable terms to
Treasury, known as Senior Preferred Stock (“Govern-
ment Stock”). For each Company, the Government
Stock had an initial liquidation preference of $1 billion,
an amount that would increase by one dollar for every
dollar drawn on Treasury’s funding commitment.
App.278a.! The PSPAs did not permit the Companies

1 If the Companies liquidate, Treasury’s liquidation prefer-
ence entitles it to receive the sum specified before more junior
preferred and common shareholders receive anything.
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to pay down the liquidation preference to the extent
that it increased as a result of draws on Treasury’s
funding commitment. The original PSPAs also re-
quired the Companies to pay quarterly dividends on
the Government Stock’s liquidation preference. These
dividends could be paid in cash, at an annual rate of
10%, or in kind, by increasing the liquidation prefer-
ence by an annual amount of 12%. App.270a. Respond-
ents repeatedly acknowledged the payment in kind
option, see, e.g., App.285a, and paying the dividends in
kind would not have reduced the amount available un-
der Treasury’s funding commitment.

Second, FHFA agreed that the Companies would
issue warrants entitling Treasury to acquire 79.9% of
their common stock at a nominal price. App.244a. The
warrants were designed to provide future upside to
taxpayers once the Companies recovered, but this up-
side would be shared with the Companies’ other pre-
ferred and common shareholders.

Third, the PSPAs provided for the Companies to
pay Treasury a quarterly market-based periodic com-
mitment fee. App.248a. Prior to the Net Worth Sweep,
Treasury consistently waived this fee, and it could only
be set with the agreement of the Companies at a mar-
ket rate. For its part, Freddie forecasted its “sensitiv-
ity” to imposition of the periodic commitment fee
beginning in 2013 at $0.4 billion per year, App.287a —
a modest sum for a company that during 2013 reported
comprehensive income of $51.6 billion, FEDERAL HOME
LOAN MORTGAGE CORPORATION, Form 10-K at 1 (Feb. 14,
2014).
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The original PSPAs thus diluted, but did not elim-
inate, the economic interests of the Companies’ private
shareholders. As FHFA’s Director assured Congress
shortly after the agreements were signed, the Compa-
nies’ “shareholders are still in place,” and “both the
preferred and common shareholders have an economic
interest in the companies,” which “going forward . ..
may [have] some value.” App.288a, 289a.

B. Unwarranted Accounting Decisions Artifi-
cially Increase the Companies’ Draws from
Treasury, and the Companies Return to
Sustained Profitability.

Under FHFA’s supervision, the Companies were
forced to dramatically write down the value of their as-
sets and to incur substantial non-cash accounting
losses in the form of loan loss reserves and write-offs
of deferred tax assets.? Tens of billions of dollars of
these accounting adjustments were based on wildly
pessimistic assumptions about potential future losses
that proved to be wholly unwarranted. By June 2012,
FHFA had forced Fannie and Freddie to draw $161 bil-
lion from Treasury to make up for the paper losses
caused by these accounting decisions, even though the
Companies’ actual cash receipts were sufficient to
cover their cash expenses. The Companies drew $26

2 Loan loss reserves reduce reported net worth to reflect an-
ticipated future losses. Deferred tax assets are used to reduce tax-
able income on future earnings. The book value of a tax asset
depends on the likelihood that the corporation will earn sufficient
income to use the tax asset.
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billion more to pay dividends to Treasury. Because (i)
the Companies were forced to draw funds from Treas-
ury that were not needed to continue operations, (ii)
the PSPAs did not permit the Companies to redeem the
Government Stock or pay down the liquidation prefer-
ence, and (iii) the PSPAs tied the Companies’ dividend
obligations to the size of the outstanding liquidation
preference, the dividends owed to Treasury were arti-
ficially — and permanently — inflated with each addi-
tional unnecessary draw.

As a result of these transactions, Treasury’s liqui-
dation preference swelled to $189 billion. But based on
the Companies’ performance in the second quarter of
2012, it was apparent that the Companies’ private
shares still had value. The Companies were thriving,
paying cash dividends on the Government Stock with-
out drawing additional capital from Treasury. And
given the high quality of newer loans backed by the
Companies, Treasury and FHFA knew the Companies
would enjoy stable profitability for the foreseeable fu-
ture and thus would begin to rebuild significant
amounts of capital. Minutes of a July 2012 Fannie
management meeting circulated widely within FHFA
indicated that the Company was entering a period of
“golden years” of earnings, App.292a, and projections
attached to those minutes showed that Fannie ex-
pected its cumulative dividend payments to Treasury
to exceed its total draws by 2020 and that over $118
billion of Treasury’s commitment would remain avail-
able after 2022. App.299a. Similar projections were
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shared with Treasury less than two weeks before the
Net Worth Sweep. App.300a-304a.

FHFA and Treasury also knew that the Compa-
nies were about to reverse many of the unjustified pa-
per losses previously imposed upon them. At an August
9, 2012 meeting, just eight days before the Net Worth
Sweep was announced, Fannie’s Chief Financial Of-
ficer told senior Treasury officials that release of the
valuation allowance on Fannie’s deferred tax assets
would likely occur in mid-2013 and would generate
profits in the range of $50 billion — a prediction that
proved to be remarkably accurate. App.306a-308a.
Treasury was keenly interested in the deferred tax as-
sets, which would have catalyzed the Companies’ cap-
ital rebuilding process by instantly returning tens of
billions of dollars to their balance sheets. Indeed,
Treasury had discussed this issue with a financial con-
sultant as early as May 2012, App.309, and a key item
on Treasury’s agenda for the August 9 meeting was
how quickly Fannie forecasted releasing its reserves,
App.315a-316a.

C. FHFA and Treasury Impose the Net Worth
Sweep, Thereby Expropriating Petitioners’
Investments in the Companies.

By August 2012, FHFA and Treasury fully under-
stood that the Companies were on the precipice of gen-
erating huge profits, far in excess of the dividends
owed on the Government Stock. Treasury, moreover,
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had secretly resolved “to ensure existing common eq-
uity holders will not have access to any positive earn-
ings from the [Companies] in the future.” App.323a.
Therefore, on August 17,2012, just days after the Com-
panies announced robust second quarter earnings in-
dicating that they had earned more than enough to pay
Treasury’s dividends in cash without making a draw
from the funding commitment, FHFA and Treasury
imposed the Net Worth Sweep to ensure, as Treasury
put it, that “every dollar of earnings that Fannie Mae
and Freddie Mac generate will be used to benefit tax-
payers.” App.326. The Net Worth Sweep accomplishes
this objective by replacing the prior dividend structure
with one that requires Fannie and Freddie to pay
Treasury their entire net worth on a quarterly basis,
minus a small capital buffer that started at $3 billion
and steadily decreases until it reaches $0 at the end of
2017.2 App.335a. FHFA and Treasury thus national-
ized the Companies, thereby ensuring that they would
never be rehabilitated and would never be operated in
a sound condition.

In the proceedings below, FHFA and Treasury
both claimed that the Net Worth Sweep was necessary
to prevent the Companies from exhausting Treasury’s
funding commitment by drawing on Treasury funds to
pay dividends on the Government Stock. But, as ex-
plained above, at all times prior to the Net Worth

3 The Net Worth Sweep agreement also suspended operation
of the periodic commitment fee, but, as explained above, the fee
had consistently been waived and was projected to be a relatively
modest amount.
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Sweep, the PSPAs permitted the Companies to pay div-
idends in kind — they were never required to pay cash
dividends, let alone to do so by drawing on Treasury’s
funding commitment.

More important, Respondents’ “death spiral” nar-
rative cannot be squared with internal government
documents and testimony obtained through discovery
in other litigation and added to the record in the pro-
ceedings below. As summarized above, this evidence re-
veals that the Net Worth Sweep was imposed after the
Companies had returned to stable profitability, and
just days after Treasury learned that the Companies
were on the verge of reporting tens of billions of dollars
in profits that would far exceed the quarterly cash div-
idends they had been paying. Indeed, the same day
that Fannie’s Chief Financial Officer told senior Treas-
ury officials that Fannie anticipated making account-
ing adjustments that would cause it to report an
additional $50 billion in profits within the next year,
an FHFA official wrote that Treasury was making a
“renewed push” to impose the Net Worth Sweep.
App.342a.

The available evidence thus makes clear that the
Net Worth Sweep was adopted not out of concern that
the Companies would earn too little and exhaust
Treasury’s available funds, but rather out of concern
that the Companies would earn too much and compli-
cate the Administration’s plans to shackle them in per-
petual conservatorship. Indeed, an internal Treasury
document finalized the day before the sweep was
announced specifically identified the Companies’
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“improving operating performance” and the “[p]oten-
tial for near-term earnings to exceed the 10% dividend”
as support for the Net Worth Sweep. App.365a (empha-
sis added). And after the Net Worth Sweep was final-
ized, a senior White House advisor involved in that
process wrote that Treasury was “ensuring that [the
Companies] can’t recapitalize” and “clos[ing] off [the]
possibility that [Fannie and Freddie] ever[] go (pre-
tend) private again.” App.378a, 375a. That same White
House official wrote in another email that the Net
Worth Sweep would ensure that the Companies “can’t
repay their debt and escape,” a statement fundamen-
tally inconsistent with a conservator’s rehabilitative
function. App.379a. Edward DeMarco, FHFA’s then-
Acting Director, likewise testified that he had no inten-
tion of allowing the Companies to emerge from conser-
vatorship under what he viewed as “flawed” charters.
App.383a.

As FHFA and Treasury expected, the Net Worth
Sweep has resulted in massive and unprecedented
payments to the federal government. From the fourth
quarter of 2012, the first fiscal quarter subject to the
Net Worth Sweep, through the second quarter of 2017,
the Companies generated over $219 billion in compre-
hensive income. But rather than using that income to
prudently build capital reserves and prepare to exit
conservatorship, the Companies have instead been
forced to pay substantially all of it as “dividends” to
Treasury — approximately $130 billion more than
Treasury would have received under the original
PSPAs if the Companies had elected to declare cash
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dividends. See FHFA, Table 2: DIVIDENDS ON ENTER-
PRISE DRAWS FROM TREASURY (Sept. 2017), https://goo.gl/
vHI8VO0. Altogether, Treasury has recouped over $88
billion more than it disbursed to the Companies. Yet
FHFA and Treasury insist that the outstanding liqui-
dation preference on the Government Stock remains
firmly fixed at $189 billion and that the federal gov-
ernment has the right to all of the Companies’ net
worth in perpetuity.

D. Petitioners Challenge the Net Worth Sweep
and the Divided D.C. Circuit Upholds FHFA’s
and Treasury’s Actions.

Petitioners are Fannie and Freddie shareholders
who challenged the Net Worth Sweep under the Ad-
ministrative Procedure Act (“APA”) in the United
States District Court for the District of Columbia. The
District Court’s subject matter jurisdiction was based
on 28 U.S.C. §§ 1331 and 1367. As relevant here, Peti-
tioners claimed that in agreeing to the Net Worth
Sweep, FHFA exceeded its statutory powers as conser-
vator, Treasury violated HERA by purchasing the
Companies’ securities after its authority to do so had
expired, and Treasury acted arbitrarily and capri-
ciously. The District Court granted Respondents’ mo-
tions to dismiss, holding that Plaintiffs’ APA claims
were barred by HERA’s prohibition on judicial reme-
dies that would “restrain or affect” the conservator’s
exercise of its powers and functions. 12 U.S.C. § 4617(f);
see App.134a-157a.



15

A divided panel of the D.C. Circuit affirmed. The
majority acknowledged that Section 4617(f) applies
only “as long as the agency is acting within its statu-
tory conservatorship authority,” App.20a, but it held
that this exception to HERA’s bar on judicial review
had “no application” because the Net Worth Sweep
“falls within FHFA’s statutory conservatorship pow-
ers,” App.23a. The majority largely rested that conclu-
sion on the uses of the word “may” in 12 U.S.C.
§ 4617(b), which it interpreted to give FHFA “expan-
sive grants of permissive, discretionary authority” to
do whatever it wants with the Companies during con-
servatorship short of formal liquidation. App.23a-29a.
Because HERA says that as conservator FHFA “may”
“preserve and conserve” the Companies’ assets and re-
store them to a “sound and solvent condition,” 12 U.S.C.
§ 4617(b)(2)(D), the majority reasoned that FHFA is
also free to do the opposite by dissipating the Compa-
nies’ assets and operating them for the exclusive ben-
efit of the federal government. App.39a.

Troubled by the majority’s decision to allow the
government “to loot the Companies” by “eras[ing | any
outer limit to FHFA’s statutory powers,” Judge Brown
dissented. App.107a, 111a. Pointing to the statute’s
structure, the fiduciary duties of conservators at
common law, and the longstanding practice of the
FDIC and other federal conservators under materially
identical statutory provisions, Judge Brown reasoned
that 12 US.C. § 4617(b)(2)(D) “mark[s] the bounds
of FHFA’s conservator . .. powers.” App.96a. Because
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“consistently divesting the Companies of their near-en-
tire net worth is plainly antithetical to a conservator’s
charge to ‘preserve and conserve’ the Companies’ as-
sets,” Judge Brown concluded that the Net Worth
Sweep exceeded FHFA’s statutory powers and could
therefore be enjoined. App.113a. Judge Brown also ex-
pressed concern about the “pernicious” “practical effect
of the Court’s ruling,” which “could dramatically affect
investor and public confidence in the fairness and
predictability of the government’s participation in con-
servatorship and insolvency proceedings.” App.116a-
120a.

REASONS FOR GRANTING THE PETITION

I. Review Is Needed Because this Case Pre-
sents Issues of Exceptional Importance for
the Nation’s Economy and Financial Insti-
tutions.

A. The D.C. Circuit’s Ruling Imperils the
Ability of Distressed Financial Institu-
tions To Raise Private Capital.

The decision to nationalize Fannie and Freddie
just as they were about to report the largest profits in
their history marks a radical departure from the
longstanding practice of federal conservators and re-
ceivers, and in blessing this decision the D.C. Circuit
“disrupted settled expectations about financial mar-
kets in a manner likely to negatively affect the nation’s
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overall financial health.” App.117a (Brown, J., dissent-
ing).

For decades, the FDIC and its predecessors have
been empowered to take over distressed financial in-
stitutions and operate them as a conservator or re-
ceiver without being subject to judicial intervention
that would “restrain or affect” the exercise of statutory
powers and functions. See 12 U.S.C. § 4617(f); 12 U.S.C.
§ 1821(j); Financial Institutions Supervisory Act of
1966, § 101, Pub. L. No. 89-695, 80 Stat. 1028, 1033.
This statutory framework has long listed general pow-
ers that a conservator or receiver “may” or is “author-
ized” to exercise, 12 US.C. §4617(b)(2); 12 U.S.C.
§ 1821(d)(2); National Housing Act of 1934, § 406(b),
Pub. L. No. 73-479, 48 Stat. 1246, and permitted the
agency to take its own “best interests” as conservator
or receiver into account, 12 U.S.C. § 4617(b)(2)(J); 12
U.S.C. § 1821(d)(2)(J); Bank Protection Act of 1968, § 6,
Pub. L. No. 90-389, 82 Stat. 294, 296. Despite hundreds
of federal conservatorships and receiverships that
have occurred over the decades under this statutory
regime, “FHFA’s actions in implementing the Net
Worth Sweep bear no resemblance to actions taken in
conservatorships or receiverships overseen by the
FDIC.” App.117a (Brown, dJ., dissenting) (quotation
marks omitted). To the contrary, the FDIC’s “mission”
as conservator has always been understood to “paral-
lel” that of a common-law conservator: “to take action
necessary to restore the failed [institution] to a solvent
position and ‘to carry on the business of the institution
and preserve and conserve the assets and property of
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the institution.”” RTC v. CedarMinn Bldg. Ltd. P’ship,
956 F.2d 1446, 1453-54 (8th Cir. 1992) (quoting 12
U.S.C. § 1821(d)(2)(D)); see also, e.g., Elmco Props., Inc.
v. Second Nat’'l Fed. Sav. Ass’n, 94 F.3d 914, 922 (4th
Cir. 1996) (“[A] conservator’s function is to restore the
bank’s solvency and preserve its assets.”).

Prior to the Net Worth Sweep, investors had good
reason to expect that the courts would interpret the fa-
miliar statutory framework to impose meaningful lim-
its on the powers of a federal conservator or receiver.
When this Court considered a statutory provision bar-
ring judicial remedies that would “restrain or affect” a
receiver in Coit Independence Joint Venture v. Federal
Savings & Loan Insurance Corp., 489 U.S. 561, 572-79
(1989), it held that the provision did not bar judicial
review in that case because the receiver had acted be-
yond its statutory powers by purporting to adjudicate
a claim the statute did not permit it to resolve. In
Sharpe v. FDIC, 126 F.3d 1147, 1155 (9th Cir. 1997),
the Ninth Circuit allowed claims for equitable relief
against a receiver that had “assert[ed] authority be-
yond that granted to it as a receiver” by breaching a
contract without statutory authority. And numerous
other courts — including the D.C. Circuit — repeatedly
said that equitable relief would be available if a con-
servator or receiver “acted or proposes to act beyond,
or contrary to, its statutorily prescribed, constitution-
ally permitted powers or functions.” National Tr. for
Historic Pres. v. FDIC, 21 F.3d 469, 471 (D.C. Cir. 1994)
(Wald, J., concurring, joined by Silberman, dJ.). See also,
e.g., Leon Cty. v. FHFA, 700 F.3d 1273, 1278 (11th Cir.
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2012) (FHFA “cannot evade judicial scrutiny by merely
labeling its actions with a conservator stamp”); Carney
v. RTC, 19 F.3d 950, 956 (5th Cir. 1994) (limitation on
judicial review only applies when conservator or re-
ceiver is “exercising an authorized power or function”).
The panel’s decision interred these repeated assur-
ances of a judicial backstop to prevent conservators
from exceeding their powers by concluding that during
conservatorship FHFA (and, by extension the FDIC),
has the power to do anything with its ward short of
formal liquidation.

The D.C. Circuit’s ruling thus establishes a “dan-
gerous and radical new regime,” App.118a (Brown, J.,
dissenting), and further review is warranted in light of
this regime’s potentially catastrophic consequences for
the ability of financial institutions to raise private cap-
ital during financial crises. As FHFA’s General Coun-
sel has written, “[o]ne very important criterion through
which . . . regulatory agencies assess the soundness of
individual [financial] institutions is capital adequacy.”
1 ALFRED M. POLLARD & JOSEPH P. DALY, BANKING LAW
IN THE UNITED STATES § 5.07 (4th ed. 2013). Indeed, the
regulatory framework Congress has established for fi-
nancial institutions is built around the importance of
ensuring that financial institutions maintain suffi-
cient capital. See, e.g., 12 U.S.C. §§ 4512(a)(1), 18310(c),
1844(b). Capital is the first line of defense against an
institution’s insolvency, and during periods of eco-
nomic instability regulators are especially concerned
with ensuring that financial institutions maintain ad-
equate capital. FHFA’s predecessor drew directly from



20

this well-established regulatory playbook as home
prices fell in 2007 and 2008, successfully encouraging
the Companies to raise an additional $22 billion in cap-
ital by issuing new preferred stock — stock that repre-
sents roughly two thirds of the privately held preferred
stock that the Net Worth Sweep later nullified. See
TARA RICE & JONATHAN ROSE, WHEN GOOD INVEST-
MENTS GO BAD: THE CONTRACTION IN COMMUNITY BANK
LENDING AFTER THE 2008 GSE TAKEOVER AT 6, BOARD
OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM INTER-
NATIONAL FINANCE DiscussiON PAPERS (Mar. 2012). As
late as July 2008, FHFA publicly promoted the Com-
panies’ stock as safe investments. See Fannie, Freddie
Adequately Capitalized: Lockhart, CNBC (July 8,
2008), https://goo.gl/8hd37D. Investors were willing to
purchase these shares, injecting additional capital into
the Companies during an economic downturn and ex-
posing themselves to potential losses, only because
they understood that they would eventually benefit if
the Companies’ fortunes improved.

Judge Brown cogently explained the consequences
of the D.C. Circuit’s decision to upset long-held inves-
tor expectations about the scope of a federal conserva-
tor’s powers: “[nJow investors in regulated industries
must invest cognizant of the risk that some conserva-
tors may abrogate their property rights entirely,” “eq-
uity in these corporations will decrease as investors
discount their expected value to account for the in-
creased uncertainty,” and “capital will become more ex-
pensive, and potentially prohibitively expensive during
times of financial distress, for all regulated financial
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institutions.” App.118a. If the D.C. Circuit’s decision
stands, the cost of capital for troubled financial insti-
tutions will rise, financial regulators’ work will become
more difficult, and the number of costly bank failures
will increase — all contrary to public policy encouraging
the retention of capital. In view of these troubling con-
sequences for the Nation’s economy, further review is
warranted.

B. This Court Should Decide Whether Con-
gress Authorized FHFA and Treasury
To Nationalize the Two Most Important
Components of the Nation’s Housing Fi-
nance System and To Require Them To
Operate with Zero Capital.

For decades, Fannie and Freddie have served as
the backbone of the Nation’s housing finance system,
insuring and securitizing mortgages and thereby mak-
ing homeownership possible for millions of American
families. Although both Companies were originally
federal instrumentalities, Congress privatized Fannie
and Freddie by amending their federal charters in
1968 and 1989, respectively. See Housing and Urban
Development Act of 1968, § 802, Pub. L. No. 90-448, 82
Stat. 476; FIRREA, § 731, Pub. L. No. 101-73, 103 Stat.
183. Congress’s decision to reorganize Fannie and
Freddie as private corporations reflects its judgment
that the Companies would most effectively promote a
healthy housing finance system by making “the fullest
practicable utilization of the resources and capabilities
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of private enterprise.” Housing and Urban Develop-
ment Act of 1968, § 2; see also 42 U.S.C. § 1441.

Congress did not alter this central pillar of federal
housing finance policy when it enacted HERA. To the
contrary, it explicitly prohibited FHFA from revoking
the Companies’ charters even during receivership, 12
U.S.C. § 4617(k), and instructed Treasury to consider
“[t]he need to maintain” Fannie and Freddie as “pri-
vate shareholder-owned compan/ies]” when exercising
its temporary authority to invest in their securities, 12
U.S.C. §§ 1455(1)(1)(C), 1719(g)(1)(C).

By transferring all of the economic rights of the
Companies’ private shareholders to Treasury, the Net
Worth Sweep effectively reverses Congress’s decision
to reorganize the Companies as private, shareholder-
owned corporations. Whereas the Companies’ charters
contemplate that they will operate as for-profit, private
market participants, the D.C. Circuit’s decision author-
izes FHFA to hold the Companies in a perpetual con-
servatorship that promotes FHFA’s “own best
governmental interests” without regard to the inter-
ests of the Companies or their investors. App.27a.
Whether HERA’s conservatorship provisions allowed
FHFA and Treasury to abandon one of the most im-
portant and enduring features of federal housing fi-
nance policy just as Fannie and Freddie began to
generate the largest profits in their history is a ques-
tion that this Court should decide.

In addition to fundamentally altering important
features of the housing finance market, the Net Worth
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Sweep also imperils the stability of that market by pre-
venting the Companies from maintaining capital. But
for the Net Worth Sweep, the Companies would today
have roughly $130 billion of capital on their balance
sheets to absorb any potential future losses and reas-
sure investors who buy the mortgage-backed securities
the Companies insure. Instead, the Net Worth Sweep
requires the Companies to operate perpetually on the
brink of insolvency, and beginning in 2018 they will not
be allowed to maintain any capital at all.

Petitioners are not alone in believing that the
Companies’ precarious capital position poses systemic
risks for the Nation’s housing finance system. FHFA
Director Watt recently said in testimony to the House
Financial Services Committee that the Companies’
lack of capital is “especially irresponsible,” Statement
of Melvin L. Watt, Dir., FHFA, Before the U.S. House of
Representatives Comm. on Fin. Servs. (Oct. 3, 2017),
https://goo.gl/tCJi97, and he has publicly described the
Companies’ inability to retain capital under the Net
Worth Sweep as the “most serious risk” the Companies
face, Prepared Remarks of Melvin L. Watt, Dir,
FHFA, at the Bipartisan Policy Ctr. (Feb. 18, 2016),
https://goo.gl/57JrpF. Director Watt made much the
same point in testimony to the Senate Banking Com-
mittee earlier this year: “Like any business, the Enter-
prises need some kind of buffer to shield against short-
term operating losses,” and the current situation could
ultimately lead to events that would “erode investor
confidence . . . stifle liquidity in the mortgage-backed
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securities market and could increase the cost of mort-
gage credit for borrowers.” Statement of Melvin L.
Watt, Dir., FHFA, Before the U.S. Senate Comm. on
Banking, Housing, and Urban Affairs (May 11, 2017),
https://goo.gl/h44qRf. As these statements make clear,
the divided D.C. Circuit’s decision approving the Net
Worth Sweep has major implications for both the
structure and the health of the Nation’s housing fi-
nance market.

II. This Case Is an Ideal Vehicle for Resolving
the Question Presented.

Whether FHFA and Treasury may be enjoined
from requiring two of the Nation’s most important fi-
nancial institutions to operate with zero capital is a
question of administrative law that was exhaustively
briefed below and that generated lengthy competing
opinions from respected judges on the D.C. Circuit.
This Court has repeatedly granted review in cases
with important implications for the administrative
state that were decided by divided D.C. Circuit panels.
See, e.g., Michigan v. EPA, No. 14-46; Utility Air Regu-
lator Grp. v. EPA, No. 12-1146; Free Enter. Fund v.
PCAOB, No. 08-861. Likewise here, there is no reason
to await further developments in the lower courts; this
case presents an ideal vehicle for resolving the ques-
tion presented.

Respondents may contend that the Court should
deny the petition to permit further percolation in the
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lower courts, several of which are currently consider-
ing APA challenges to the Net Worth Sweep.? But Re-
spondents have argued in every one of those other
suits that the claims are derivative and that the plain-
tiffs are bound as a matter of issue preclusion by the
D.C. Circuit’s ruling that shareholder derivative suits
may not go forward during conservatorship. See, e.g.,
Brief for the Treasury Department at 41, Collins v.
Mnuchin, No. 17-20364 (5th Cir. Sept. 8, 2017); Brief
for FHFA at 34, Collins v. Mnuchin, No. 17-20364 (5th
Cir. Sept. 8, 2017). If Respondents’ position were ac-
cepted, this would be the only case in which the Court
could decide whether the Net Worth Sweep should be
enjoined under the APA.

Petitioners disagree with the issue preclusion ar-
guments FHFA and Treasury are advancing in the
other Net Worth Sweep cases. But those arguments im-
plicate a number of complex issues, including how to
determine whether an APA claim is direct or deriva-
tive, whether 12 U.S.C. § 4617(b)(2)(A) bars share-
holder derivative suits against FHFA and Treasury
during conservatorship, and whether shareholders
who did not participate in this litigation are neverthe-
less bound by the D.C. Circuit’s ruling. The Court can
decide the question presented in this petition without
delving into any of those issues, thus making this case
the best vehicle for ruling on whether 12 U.S.C.

4 Collins v. Mnuchin, No. 17-20364 (5th Cir.); Robinson v.
FHFA, No. 16-6680 (6th Cir.); Roberts v. FHFA, No. 17-1880 (7th
Cir.); Saxton v. FHFA, No. 17-1727 (8th Cir.).
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§ 4617(f) prevents courts from enjoining the Net Worth
Sweep.

Neither would it be prudent to wait to see how the
FDIC exercises its newly recognized power to nation-
alize financial institutions before weighing in on the
merits of the D.C. Circuit’s decision. FHFA’s treatment
of Fannie and Freddie will loom large in the minds of
investors the next time financial institutions need to
raise capital during an economic downturn, and the
national economy will suffer the consequences long be-
fore cases concerning future alleged abuses of conser-
vatorship power appear on this Court’s docket. Indeed,
as the timing of the Net Worth Sweep illustrates, a fed-
eral conservator is most likely to attempt to national-
ize its ward after a financial crisis is over, when the
institution is generating profits and additional private
capital is no longer urgently needed. When investors
decide whether to provide troubled financial institu-
tions with capital during the next financial crisis, they
will not know how the FDIC might use its sweeping
new conservatorship powers. This Court should act
now before any such crisis to provide much-needed
guidance to investors and regulators alike.
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III. The D.C. Circuit’s Decision Conflicts with
the Plain Meaning of HERA and FHFA’s
Own Repeated Statements About Its Con-
servatorship Mission.

A. FHFA’s Conservatorship Mission Is To
Preserve and Conserve the Companies’
Assets and Return Them to Soundness
and Solvency.

HERA only limits judicial remedies that would
“restrain or affect the exercise of powers or functions
of [FHFA] as a conservator or a receiver,” 12 U.S.C.
§ 4617(f), and the panel majority recognized that this
provision does not apply if FHFA exceeds its “statutory
conservatorship powers,” App.23a; accord Coit Indep.
Joint Venture v. Federal Sav. & Loan Ins. Corp., 489
U.S. 561, 569 (1989). Elsewhere, HERA specifies
FHFA’s “[plowers as conservator”: “The Agency may, as
conservator, take such action as may be — (i) necessary
to put the regulated entity in a sound and solvent con-
dition; and (ii) appropriate to carry on the business of
the regulated entity and preserve and conserve the as-
sets and property of the regulated entity.” 12 U.S.C.
§ 4617(b)(2)(D). This provision defines FHFA’s statu-
tory conservatorship mission, and the panel majority
erred in treating it as a mere grant of “permissive, dis-
cretionary authority” and thereby leaving FHFA with-
out any standards at all for exercising essentially
limitless authority. App.25a.
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1. FHFA’s Pursuit of Its Conservatorship
Mission Is Mandatory.

In holding that federal conservators are not re-
quired to conserve assets, the panel majority heavily
relied on Section 4617(b)(2)(D)’s use of the word “may.”
App.23a-29a. But the assumption that the word “may”
“implies some degree of discretion” can be “defeated by
. . . obvious inferences from the structure and purpose
of the statute.” United States v. Rodgers, 461 U.S. 677,
706 (1983). In addition to jettisoning the long-estab-
lished understanding of what it means to act as a “con-
servator,” treating Section 4617(b)(2)(D) as optional
leads to the anomalous result that FHFA would be free
to decide as conservator to place the Companies in an
unsound condition and not rebuild capital even though
one of FHFA’s “[plrincipal duties” as regulator is “to
ensure that . . . each regulated entity operates in a safe
and sound manner, including maintenance of adequate
capital.” 12 U.S.C. § 4513(a)(1)(B). Indeed, FHFA is re-
quired to place Fannie and Freddie in receivership if
their capital is depleted and they maintain a negative
net worth for longer than 60 days. 12 U.S.C.
§ 4617(a)(4)(A). Against the backdrop of these provi-
sions, it makes no sense to interpret HERA to allow
FHFA as conservator to dispense with seeking to re-
turn the Companies to a sound and solvent condition.

The panel majority’s interpretation is also incon-
sistent with the statutory design, which, like virtually
all grants of agency power, constitutes a limited dele-
gation of authority from Congress. That Congress, in
describing FHFA’s “[pJowers as conservator” in Section
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4617(b)(2)(D), spelled out what the conservator “may”
do means that FHFA may not do anything else. See
New York v. FERC, 535 U.S. 1, 18 (2002) (“[A]ln agency
literally has no power to act . . . unless and until Con-
gress confers power upon it.”). Saying that FHFA
“may” do one thing does not give it the power to do the
precise opposite. Consistent with this interpretation of
HERA, the Fifth Circuit has explained that under the
parallel provision of FIRREA “a conservator only has
the power to take actions necessary to restore a finan-
cially troubled institution to solvency.” McAllister v.
RTC, 201 F.3d 570, 579 (5th Cir. 2000) (emphasis
added).

Furthermore, as Judge Brown correctly reasoned,
Congress’s use of “may” in Section 4617(b)(2)(D) “is
best understood as a simple concession to the practical
reality that a conservator may not always succeed in
rehabilitating its ward,” and it does not leave FHFA as
conservator free to “affirmatively sabotage the Compa-
nies’ recovery.” App.96a n.1 (Brown, J., dissenting). In
other words, while Congress recognized that FHFA
might not achieve its conservatorship goals, Section
4617(b)(2)(D) requires that FHFA pursue an overarch-
ing statutory mission to preserve and conserve the
Companies’ assets and return them to soundness and
solvency.

The panel majority’s interpretation of Section
4617(b)(2)(D) is also at odds with FHFA’s own repeated
statements. Indeed, as demonstrated below, FHFA’s
senior leadership has continued to recognize that the
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agency is required to pursue the conservatorship mis-
sion set out in Section 4617(b)(2)(D) even after the D.C.
Circuit’s original opinion in this case issued in Febru-
ary 2017:

e Section 4617(b)(2)(D) is one of FHFA’s
“statutory mandates,” and “FHFA, acting
as conservator . . ., must follow the man-
dates assigned to it by statute.” FHFA
STRATEGIC PLAN: FISCAL YEARS 2018-2022
4 (Sept. 27, 2017) (emphasis added),
https://goo.gl/P7w6mP;

e FHFA has “statutory obligations to oper-
ate the [Companies] in a safe and sound
manner.” Prepared Remarks of Melvin L.
Watt, Dir., FHFA, at American Mortgage
Conference (May 18, 2017) (emphasis
added), https://goo.gl/ZPGBYA,

e FHFA’s “statutory mandates obligate” it
to “[c]onserve and preserve the assets of
the Enterprises while they are in conser-
vatorship.” Statement of Melvin L. Watt,
Dir., FHFA, Before the U.S. Senate
Comm. on Banking, Housing, and Urban
Affairs (May 11, 2017) (emphasis added),
https://goo.gl/h44qRf;

e “FHFA, acting as conservator and regula-
tor, must follow the mandates assigned to
it by statute.... FHFA’s authority as
both conservator and regulator of the En-
terprises is based upon statutory man-
dates enacted by Congress to ensure a
liquid, efficient, competitive, and resilient
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national housing finance market, ensure
safe and sound Enterprise operations, as
well as to preserve and conserve their as-
sets.” FHFA STRATEGIC PLAN: FISCAL YEARS
2015-2019 5, 14 (Aug. 15,2014) (emphasis
added), https://goo.gl/5BCKem;

FHFA has a “conservatorship mandate to
preserve and conserve the [Companies’]
assets.” Statement of Edward J. DeMarco,
Acting Dir., FHFA, Before the U.S. Senate
Comm. on Banking, Housing and Urban
Affairs at 3 (Apr. 18, 2013) (emphasis
added), https://goo.gl/ZrHAUF;

As conservator, FHFA has a “‘preserve
and conserve’ mandate.” FHFA, A STRA-
TEGIC PLAN FOR ENTERPRISE CONSERVA-
TORSHIPS: THE NEXT CHAPTER IN A STORY
THAT NEEDS AN ENDING 7 (Feb. 21, 2012)
(emphasis added), https://goo.gl/XwZxT7;

“[Tlhe Conservator’s mandate [is] to put
the regulated entity in a sound and sol-
vent condition and to preserve and con-
serve the assets and property of the
regulated entity.” Conservatorship and
Receivership, 75 Fed. Reg. 39,462, 39,469
(July 9, 2010) (emphasis added);

“The statutory role of FHFA as conserva-
tor requires FHFA to take actions to pre-
serve and conserve the assets of the
Enterprises and restore them to safety
and soundness.” FHFA, REPORT TO CON-
GRESS 2009 at 99 (May 25, 2010) (empha-
sis added), https://goo.gl/5BK9kH.
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These considered and frequently repeated state-
ments over many years by FHFA and its senior leader-
ship directly contradict the D.C. Circuit’s conclusion
that HERA includes no “mandate, command, or di-
rective to build up capital” in the Companies. App.25a.

2. FHFA'’s “Incidental” Powers Do Not
Include Abandoning Its Conserva-
torship Mission and Operating the
Companies with Zero Capital.

The panel majority also relied on FHFA’s “[i]nci-
dental power[] ... as conservator or receiver” to “take
any action authorized by this section, which the Agency
determines is in the best interests of the regulated en-
tity or the Agency.” 12 U.S.C. § 4617(b)(2)(J) (emphasis
added); see App.39a-42a. But as the italicized language
makes clear, this incidental power is limited to actions
otherwise authorized by HERA that FHFA undertakes
as a conservator and thus may not be exercised in a
manner that is antithetical to the core conservatorship
mission of preserving and conserving assets.

Any other interpretation of the general incidental
powers provision would nullify the specific rehabilita-
tive mission assigned to the conservator in Section
4617(b)(2)(D). See RadLAX Gateway Hotel, LLC v.
Amalgamated Bank, 132 S. Ct. 2065, 2071 (2012) (“It
is a commonplace of statutory construction that the
specific governs the general.”). Moreover, if Section
4617(b)(2)(J) meant that as conservator FHFA may do
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whatever it wants with the Companies other than for-
mally liquidate them, much of the rest of HERA’s care-
ful articulation of FHFA’s conservatorship powers
would be surplusage. That the power in Section
4617(b)(2)(J) is labeled “[ilncidental” further supports
the conclusion that it is not unlimited. Confronted with
a similarly structured statute in Brannan v. Stark, this
Court rejected an interpretation of an “incidental”
powers provision that would have swallowed much of
the rest of the statute: “We do not think it likely that
Congress, in fashioning this intricate ... machinery,
would thus hang one of the main gears on the tail
pipe.” 342 U.S. 451, 463 (1952). Cf: M’Culloch v. Mary-
land, 17 U.S. (4 Wheat.) 316, 411 (1819) (“[A] great sub-
stantive and independent power . . . cannot be implied
as incidental to other powers, or used as a means of
executing them.”).

This interpretation is reinforced by the fact that
the incidental power is expressly granted to FHFA “as
conservator” — a term that has a well-established com-
mon law meaning, ratified by decades of practice by the
FDIC under a statute materially identical to the one
at issue here, that requires the conservator to seek to
preserve and conserve assets and restore its ward to
soundness and solvency. “[I]f a word is obviously trans-
planted from another legal source, whether the com-
mon law or other legislation, it brings the old soil with
it,” Felix Frankfurter, Some Reflections on the Reading
of Statutes, 47 CoLUM. L. REV. 527, 537 (1947), and “an
affirmative act by Congress” is required “to authorize
departure from a common law definition,” App.107a
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(Brown, dJ., dissenting) (citing Morissette v. United
States, 342 U.S. 246, 263 (1952)); see also, e.g., Univer-
sal Health Servs., Inc. v. United States, 136 S. Ct. 1989,
1999 (2016); Sekhar v. United States, 133 S. Ct. 2720,
2724 (2013). Congress’s conferral of authority that is
“incidental” to others specifically enumerated cannot
satisfy that requirement. Thus, while the incidental
powers provision may allow FHFA to consider its own
interests as conservator when deciding what actions to
take, it does not allow FHFA to abandon its conserva-
torship mission in pursuit of other, unrelated interests
it may have, such as a desire to siphon the Companies’
substantial earnings and assets to reduce the federal
deficit.

This Court has said that when “the FDIC is acting
only as a receiver of a failed institution” “it is not pur-
suing the interest of the Federal Government as a
bank insurer,” Atherton v. FDIC, 519 U.S. 213, 225
(1997) (emphasis added), despite FIRREA’s authoriza-
tion of the receiver to pursue “the best interests of . . .
the [FDIC],” 12 U.S.C. § 1821(d)(2)(J). The panel ma-
jority erred when it deviated from that interpretation

of the parallel provision of HERA.

3. FHFA May Not Wind Down the Com-
panies and Distribute Their Assets
to a Favored Investor During Con-
servatorship.

There can be no doubt that the Net Worth Sweep
and its requirement that Fannie and Freddie hold zero
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capital is aimed at winding down the Companies ra-
ther than rehabilitating them to a sound and solvent
condition. Indeed, Treasury touted this as a benefit,
stating when the Net Worth Sweep was announced
that it would “help achieve several important objec-
tives,” including “that [Fannie and Freddie] will be
wound down and will not be allowed to retain profits,
rebuild capital, and return to the market in their prior
form.” App.326a-327a. Treasury thus expressly tied
the Net Worth Sweep’s zero capital requirement to the
wind down of Fannie and Freddie.

The panel majority was wrong to conclude that
there is no “rigid boundary between the conservator
and receiver roles” and that FHFA is therefore free
during conservatorship to begin winding down the
Companies and distributing their assets as it sees fit.
App.33a. Other courts interpreting materially identi-
cal provisions of FIRREA have “refuse[d] to adopt such
a cavalier attitude about the distinction in roles be-
tween the conservator and receiver” and emphasized
“the care Congress took to delineate those duties,
rights, and powers the Corporation could pursue only
in its capacity as receiver, or only in its capacity as
conservator, but not both,” CedarMinn, 956 F.2d at
1452, 1454; see McAllister, 201 F.3d at 579. In HERA,
Congress authorized FHFA to act “as conservator or
receiver,” 12 U.S.C. § 4617(a) (emphasis added); which-
ever choice FHFA made had corresponding statutory
limits and obligations.

Troublingly, by allowing FHFA to wind down the
Companies and distribute their assets to a favored
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stakeholder during conservatorship, the panel major-
ity’s interpretation provides a mechanism by which
FHFA can evade the statute’s carefully delineated pro-
cedures for resolving claims against the Companies
during liquidation. See 12 U.S.C. § 4617(b)(3)-(9), (c).
For example, by winding down the Companies during
conservatorship, FHFA could transfer assets to share-
holders or subordinated debtholders before paying
general creditors, in direct contravention of 12 U.S.C.
§ 4617(c)(1). Indeed, this is precisely what the Net
Worth Sweep has accomplished, as it has resulted in
Fannie and Freddie distributing hundreds of billions of
dollars of their capital to Treasury — an equity share-
holder. Congress plainly did not intend such a result,
and at least before the Net Worth Sweep financial
markets had no reason to expect it. Just last Term,
this Court rejected a similar attempt to evade the stat-
utory order of priorities in the bankruptcy context,
Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 984
(2017), and it should do so again here.

Contrary to the panel majority opinion, forbidding
FHFA to wind down the Companies during conserva-
torship would not be tantamount to imposing on the
conservator a “mandatory duty to return the Compa-
nies to their old financial ways.” App.30a. To say that
FHFA is required as conservator to seek to “preserve
and conserve” the Companies’ assets and restore them
to a “sound and solvent condition” is not to deny the
discretion FHFA enjoys when pursuing those ends. 12
U.S.C. § 4617(b)(2)(D). And if FHFA deems it appropri-
ate to wind down the Companies, it has that authority
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as well — so long as it lawfully places the Companies
into receivership and follows the procedures HERA
specifies for distributing the Companies’ assets. What-
ever authority FHFA has to change the Companies’
business model during conservatorship, this authority
does not encompass the power to permanently dissi-
pate assets the conservator is charged with preserving
and conserving with the end goal of requiring Fannie
and Freddie to hold zero capital.

B. Section 4617(f) Does Not Empower
FHFA To Immunize the Decisions of
Other Federal Agencies from Judicial
Review.

The D.C. Circuit was also wrong to conclude that
Section 4617(f) foreclosed judicial review of Petition-

ers’ claims that Treasury violated its own duties under
HERA and the APA. See App.44a-47a.

This Court has often emphasized that there is a
strong presumption’ favoring judicial review of ad-
ministrative action,” Mach Mining, LLC v. EEOC, 135
S. Ct. 1645, 1651 (2015), and “clear and convincing ev-
idence” is required “to dislodge the presumption,” Ku-
cana v. Holder, 558 U.S. 233, 251-52 (2010). Even
though HERA specifically contemplates that both
FHFA and Treasury would take action with respect to
the Companies, Congress chose to circumscribe judi-
cial review only as to FHFA; Section 4617(f) contains
no express prohibition on claims against Treasury. See
Jama v. Immigration & Customs Enf’t, 543 U.S. 335,

«“e
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341 (2005). HERA’s “silence” with respect to Treasury
cannot be construed as “a denial of authority to an ag-
grieved person to seek appropriate relief in the federal
courts.” See Reno v. Catholic Soc. Servs., Inc., 509 U.S.
43, 56 (1993) (alteration and quotation marks omit-
ted).

Far from the clear and convincing evidence re-
quired to displace the presumption in favor of the re-
viewability of Treasury’s actions, HERA’s text requires
that the Secretary of the Treasury make specified find-
ings and consider certain factors before purchasing the
Companies’ securities. 12 U.S.C. §§ 1455(/)(1)(B)-(C),
1719(g)(1)(B)-(C). HERA also strictly limits what
Treasury may do with the Companies’ securities after
2009 and expressly prohibits purchases of new securi-
ties after that time. 12 U.S.C. §§ 1455(1)(4), 1719(g)(4).
In agreeing to the Net Worth Sweep, Treasury ex-
ceeded these limited powers by purchasing what were,
in effect, brand new securities in the Companies. Con-
gress plainly did not intend for the statutory limits on
Treasury’s investment authority to be meaningless
during conservatorship. To the contrary, legislative
history shows that the temporal restrictions on Treas-
ury’s investment power were critical to HERA’s pas-
sage. See Recent Developments in U.S. Financial
Markets and Regulatory Responses to Them: Hearing
Before the S. Comm. on Banking, Housing and Urban
Dev., 110th Cong. 5, 11-12 (2008) (statements of Treas-
ury Secretary Henry Paulson) (testifying in response
to committee questioning that HERA would give
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“Treasury an 18-month temporary authority to pur-
chase — only if necessary — equity in either of these two
[Companies]” and that this was a “short-term” solution
that would expire at “the end of 2009”).

Without mentioning the presumption in favor of
the reviewability of administrative action, the D.C. Cir-
cuit ruled that Section 4617(f) applies because Treas-
ury’s decision to impose the Net Worth Sweep is
“integrally and inextricably interwoven with FHFA’s
conduct as conservator.” App.46a. But the question is
whether enjoining Treasury from acting arbitrarily
and capriciously and violating HERA would “restrain
or affect the exercise” of FHFA’s conservatorship “pow-
ers or functions.” 12 U.S.C. § 4617(f). It would not. Uni-
laterally amending the PSPAs is not among FHFA’s
“powers or functions.” To the contrary, the Net Worth
Sweep could have only been imposed with Treasury’s
consent. Insisting that Treasury comply with its legal
obligations when deciding whether to consent to a
change to the PSPAs no more restrains or affects
FHFA’s conservatorship powers than would Treasury
refusing to agree to a modification in the first place.

The more sweeping interpretation of Section
4617(f) embraced by the decision below is especially
anomalous given that all agree that FHFA may be en-
joined from exceeding its conservatorship powers un-
der HERA. Surely Congress did not intend for Section
4617(f) to bar claims that Treasury exceeded its au-
thority under HERA when similar claims against the
conservator itself may go forward, as even the District
Court understood. See App.142a-143a (reasoning that
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Section 4617(f) bar would not apply when FHFA “signs
a contract with another government entity that is act-
ing beyond the scope of its HERA powers”).

Finally, it bears emphasis that the D.C. Circuit’s
resolution of this issue is especially problematic when
combined with the court’s unbounded understanding
of the scope of FHFA’s conservatorship authority. Hav-
ing “erase[d] any outer limit to FHFA’s statutory pow-
ers,” App.107a (Brown, J., dissenting), the panel
majority went on to say that FHFA may use its conser-
vatorship powers to enter into contracts that suspend
the APA and other federal statutes as they apply to
other federal agencies. This is an extraordinary confer-
ral of power on an independent agency, and not one
that the Framers would have welcomed.

¢
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CONCLUSION

The petition for a writ of certiorari should be
granted.
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Before: BROWN and MILLETT, Circuit Judges, and
GINSBURG, Senior Circuit Judge.

Opinion for the Court filed by Circuit Judge MIL-
LETT and Senior Circuit Judge GINSBURG.

Dissenting opinion filed by Circuit Judge BROWN.

MiLLETT, Circuit Judge, and GINSBURG, Senior Cir-
cuit Judge: In 2007-2008, the national economy went
into a severe recession due in significant part to a dra-
matic decline in the housing market. That downturn
pushed two central players in the United States’ hous-
ing mortgage market — the Federal National Mortgage
Association (“Fannie Mae” or “Fannie”) and the Federal
Home Loan Mortgage Corporation (“Freddie Mac” or
“Freddie”) — to the brink of collapse. Congress con-
cluded that resuscitating Fannie Mae and Freddie Mac
was vital for the Nation’s economic health, and to that
end passed the Housing and Economic Recovery Act of
2008 (“Recovery Act”), Pub. L. No. 110-289, 122 Stat.
2654 (codified, as relevant here, in various sections of
12 U.S.C.). Under the Recovery Act, the Federal Hous-
ing Finance Agency (“FHFA”) became the conservator
of Fannie Mae and Freddie Mac.

In an effort to keep Fannie Mae and Freddie Mac
afloat, FHFA promptly concluded on their behalf a
stock purchase agreement with the Treasury Depart-
ment, under which Treasury made billions of dollars in
emergency capital available to Fannie Mae and Fred-
die Mac (collectively, “the Companies”) in exchange for
preferred shares of their stock. In return, Fannie and
Freddie agreed to pay Treasury a quarterly dividend
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in the amount of 10% of the total amount of funds
drawn from Treasury. Fannie’s and Freddie’s frequent
inability to make those dividend payments, however,
meant that they often borrowed more cash from Treas-
ury just to pay the dividends, which in turn increased
the dividends that Fannie and Freddie were obligated
to pay in future quarters. In 2012, FHFA and Treasury
adopted the Third Amendment to their stock purchase
agreement, which replaced the fixed 10% dividend
with a formula by which Fannie and Freddie just paid
to Treasury an amount (roughly) equal to their quar-
terly net worth, however much or little that may be.

A number of Fannie Mae and Freddie Mac stock-
holders filed suit alleging that FHFA’s and Treasury’s
alteration of the dividend formula through the Third
Amendment exceeded their statutory authority under
the Recovery Act, and constituted arbitrary and capri-
cious agency action in violation of the Administrative
Procedure Act, 5 U.S.C. § 706(2)(A). They also claimed
that FHFA, Treasury, and the Companies committed
various common-law torts and breaches of contract by
restructuring the dividend formula.

We hold that the stockholders’ statutory claims
are barred by the Recovery Act’s strict limitation on
judicial review. See 12 U.S.C. §4617(f). We also
reject most of the stockholders’ common-law claims.
Insofar as we have subject matter jurisdiction over
the stockholders’ common-law claims against Treas-
ury, and Congress has waived the agency’s immunity
from suit, those claims, too, are barred by the Recovery
Act’s limitation on judicial review. Id. As for the claims
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against FHFA and the Companies, some are barred be-
cause FHFA succeeded to all rights, powers, and privi-
leges of the stockholders under the Recovery Act, id.
§ 4617(b)(2)(A); others fail to state a claim upon which
relief can be granted. The remaining claims, which are
contract-based claims regarding liquidation prefer-
ences and dividend rights, are remanded to the district
court for further proceedings.

I. Background
A. Statutory Framework

1. The Origins of Fannie Mae and
Freddie Mac

Created by federal statute in 1938, Fannie Mae
originated as a government-owned entity designed to
“provide stability in the secondary market for residen-
tial mortgages,” to “increas|e] the liquidity of mortgage
investments,” and to “promote access to mortgage
credit throughout the Nation.” 12 U.S.C. § 1716; see id.
§ 1717. To accomplish those goals, Fannie Mae (i) pur-
chases mortgage loans from commercial banks, which
frees up those lenders to make additional loans, (ii) fi-
nances those purchases by packaging the mortgage
loans into mortgage-backed securities, and (iii) then
sells those securities to investors. In 1968, Congress
made Fannie Mae a publicly traded, stockholder-
owned corporation. See Housing and Urban Develop-
ment Act, Pub. L. No. 90-448, § 801, 82 Stat. 476, 536
(1968) (codified at 12 U.S.C. § 1716b).
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Congress created Freddie Mac in 1970 to “increase
the availability of mortgage credit for the financing of
urgently needed housing.” Federal Home Loan Mort-
gage Corporation Act, Pub. L. No. 91-351, preamble, 84
Stat. 450 (1970). Much like Fannie Mae, Freddie Mac
buys mortgage loans from a broad variety of lenders,
bundles them together into mortgage-backed securi-
ties, and then sells those mortgage-backed securities
to investors. In 1989, Freddie Mac became a publicly
traded, stockholder-owned corporation. See Financial
Institutions Reform, Recovery, and Enforcement Act of
1989, Pub. L. No. 101-73, § 731, 103 Stat. 183, 429-436.

Fannie Mae and Freddie Mac became major play-
ers in the United States’ housing market. Indeed, in
the lead up to 2008, Fannie Mae’s and Freddie Mac’s
mortgage portfolios had a combined value of $5 trillion
and accounted for nearly half of the United States
mortgage market. But in 2008, the United States econ-
omy fell into a severe recession, in large part due to a
sharp decline in the national housing market. Fannie
Mae and Freddie Mac suffered a precipitous drop in
the value of their mortgage portfolios, pushing the
Companies to the brink of default.

2. The 2008 Housing and Economic Re-
covery Act

Concerned that a default by Fannie and Freddie
would imperil the already fragile national economy,
Congress enacted the Recovery Act, which established
FHFA and authorized it to undertake extraordinary



8a

economic measures to resuscitate the Companies. To
begin with, the Recovery Act denominated Fannie and
Freddie “regulated entit[ies]” subject to the direct “su-
pervision” of FHFA, 12 U.S.C. § 4511(b)(1), and the
“general regulatory authority” of FHFA’s Director, id.
§ 4511(b)(1), (2). The Recovery Act charged FHFA’s Di-
rector with “oversee[ing] the prudential operations” of
Fannie Mae and Freddie Mac and “ensur[ing] that”
they “operate[] in a safe and sound manner,” “con-
sistent with the public interest.” Id. § 4513(a)(1)(A),

(B)@), (B)¥).

The Recovery Act further authorized the Director
of FHFA to appoint FHFA as either conservator or re-
ceiver for Fannie Mae and Freddie Mac “for the pur-
pose of reorganizing, rehabilitating, or winding up
thelir] affairs.” 12 U.S.C. § 4617(a)(2). The Recovery
Act invests FHFA as conservator with broad authority
and discretion over the operation of Fannie Mae and
Freddie Mac. For example, upon appointment as con-
servator, FHFA “shall * * * immediately succeed to
** % all rights, titles, powers, and privileges of the reg-
ulated entity, and of any stockholder, officer, or director
of such regulated entity with respect to the regulated
entity and the assets of the regulated entity.” Id.
§ 4617(b)(2)(A). In addition, FHFA “may * * * take over
the assets of and operate the regulated entity,” and
“may * * * preserve and conserve the assets and prop-
erty of the regulated entity.” Id. § 4617(b)(2)(B)(1), (iv).

The Recovery Act further invests FHFA with
expansive “[g]leneral powers,” explaining that FHFA
“may,” among other things, “take such action as may
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be * ** necessary to put the regulated entity in a
sound and solvent condition” and “appropriate to carry
on the business of the regulated entity and preserve
and conserve [its] assets and property[.]” 12 U.S.C.
§ 4617(b)(2), (2)(D). FHFA’s powers also include the
discretion to “transfer or sell any asset or liability of
the regulated entity in default * * * without any ap-
proval, assignment, or consent,” id. § 4617(b)(2)(G),
and to “disaffirm or repudiate [certain] contract[s] or
lease[s],” id. § 4617(d)(1). See also id. § 4617(b)(2)(H)
(power to pay the regulated entity’s obligations); id.
§ 4617(b)(2)(I) (investing the conservator with sub-
poena power).

Consistent with Congress’s mandate that FHFA’s
Director protect the “public interest,” 12 U.S.C.
§ 4513(a)(1)(B)(v), the Recovery Act invested FHFA as
conservator with the authority to exercise its statutory
authority and any “necessary” “incidental powers” in
the manner that “the Agency [FHFA] determines is in
the best interests of the regulated entity or the

Agency.” Id. § 4617(b)(2)(J) (emphasis added).

The Recovery Act separately granted the Treasury
Department “temporary” authority to “purchase any
obligations and other securities issued by” Fannie and
Freddie. 12 U.S.C. §§ 1455(/)(1)(A), 1719. That provi-
sion made it possible for Treasury to buy large
amounts of Fannie and Freddie stock, and thereby in-
fuse them with massive amounts of capital to ensure
their continued liquidity and stability.
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Continuing Congress’s concern for protecting the
public interest, however, the Recovery Act conditioned
such purchases on Treasury’s specific determination
that the terms of the purchase would “protect the tax-
payer,” 12 U.S.C. § 1719(g)(1)(B)(iii), and to that end
specifically authorized “limitations on the payment of
dividends,” id. § 1719(g)(1)(C)(vi). A sunset provision
terminated Treasury’s authority to purchase such se-
curities after December 31, 2009. Id. § 1719(g)(4). After
that, Treasury was authorized only “to hold, exercise
any rights received in connection with, or sell, any ob-
ligations or securities purchased.” Id. § 1719(g)(2)(D).

Lastly, the Recovery Act sharply limits judicial re-
view of FHFA’s conservatorship activities, directing
that “no court may take any action to restrain or affect
the exercise of powers or functions of the Agency as a
conservator.” 12 U.S.C. § 4617(f).

B. Factual Background

On September 6, 2008, FHFA’s Director placed
both Fannie Mae and Freddie Mac into conserva-
torship. The next day, Treasury entered into Senior
Preferred Stock Purchase Agreements (“Stock Agree-
ments”) with Fannie and Freddie, under which Treas-
ury committed to promptly invest billions of dollars in
Fannie and Freddie to keep them from defaulting. Fan-
nie and Freddie had been “unable to access [private]
capital markets” to shore up their financial condition,
“and the only way they could [raise capital] was with
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Treasury support.” Oversight Hearing to Examine Re-
cent Treasury and FHFA Actions Regarding the Hous-
ing GSEs Before the H. Comm. on Fin. Servs., 110th
Cong. 12 (2008) (Statement of James B. Lockhart III,
Director, FHFA).

In exchange for that extraordinary capital infu-
sion, Treasury received one million senior preferred
shares in each company. Those shares entitled Treas-
ury to: (i) a $1 billion senior liquidation preference — a
priority right above all other stockholders, whether
preferred or otherwise, to receive distributions from
assets if the entities were dissolved; (i1) a dollar-for-
dollar increase in that liquidation preference each time
Fannie and Freddie drew upon Treasury’s funding
commitment; (iii) quarterly dividends that the Compa-
nies could either pay at a rate of 10% of Treasury’s liq-
uidation preference or a commitment to increase the
liquidation preference by 12%; (iv) warrants allowing
Treasury to purchase up to 79.9% of Fannie’s and Fred-
die’s common stock; and (v) the possibility of periodic
commitment fees over and above any dividends.!

The Stock Agreements also included a variety
of covenants. Of most relevance here, the Stock
Agreements included a flat prohibition on Fannie and
Freddie “declar[ing] or payling] any dividend (pre-
ferred or otherwise) or mak[ing] any other distribution
(by reduction of capital or otherwise), whether in cash,
property, securities or a combination thereof” without

! Thus far, Treasury has not asked Fannie and Freddie to pay
any commitment fees.
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Treasury’s advance consent (unless the dividend or
distribution was for Treasury’s Senior Preferred Stock
or warrants). J.A. 2451.

The Stock Agreements initially capped Treasury’s
commitment to invest capital at $100 billion per com-
pany. It quickly became clear, however, that Fannie and
Freddie were in a deeper financial quagmire than first
anticipated. So their survival would require even
greater capital infusions by Treasury, as sufficient pri-
vate investors were still nowhere to be found. Conse-
quently, FHFA and Treasury adopted the First
Amendment to the Stock Agreements in May 2009, un-
der which Treasury agreed to double the funding com-
mitment to $200 billion for each company.

Seven months later, in a Second Amendment to
the Stock Agreements, FHFA and Treasury again
agreed to raise the cap, this time to an adjustable fig-
ure determined in part by the amount of Fannie’s and
Freddie’s quarterly cumulative losses between 2010
and 2012. As of June 30, 2012, Fannie and Freddie to-
gether had drawn $187.5 billion from Treasury’s fund-
ing commitment.

Through the first quarter of 2012, Fannie and
Freddie repeatedly struggled to generate enough capi-
tal to pay the 10% dividend they owed to Treasury
under the amended Stock Agreements.? FHFA and
Treasury stated publicly that they worried about
perpetuating the “circular practice of the Treasury

2 Neither company drew upon Treasury’s commitment in the
second quarter of 2012 though.
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advancing funds to [Fannie and Freddie] simply to pay
dividends back to Treasury,” and thereby increasing
their debt loads in the process.?

Accordingly, FHFA and Treasury adopted the
Third Amendment to the Stock Agreements on August
17, 2012. The Third Amendment to the Stock Agree-
ments replaced the previous quarterly 10% dividend
formula with a requirement that Fannie and Freddie
pay as dividends only the amount, if any, by which
their net worth for the quarter exceeded a capital
buffer of $3 billion, with that buffer decreasing annu-
ally down to zero by 2018. In simple terms, the Third
Amendment requires Fannie and Freddie to pay quar-
terly to Treasury a dividend equal to their net worth —
however much or little that might be. Through that
new dividend formula, Fannie and Freddie would
never again incur more debt just to make their quar-
terly dividend payments, thereby precluding any divi-
dend-driven downward debt spiral. But neither would
Fannie or Freddie be able to accrue capital in good
quarters.

Under the Third Amendment, Fannie Mae and
Freddie Mac together paid Treasury $130 billion in
dividends in 2013, and another $40 billion in 2014. The
next year, however, Fannie’s and Freddie’s quarterly
net worth was far lower: Fannie paid Treasury $10.3

3 Press Release, United States Dep’t of the Treasury, Treas-
ury Department Announces Further Steps to Expedite Wind Down
of Fannie Mae and Freddie Mac (August 17, 2012), https:/
www.treasury.gov/press-center/press-releases/Pages/tg 1684.aspx
(“Treasury Press Release”).
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billion and Freddie paid Treasury $5.5 billion. See FAN-
NIE MAE, FOrM 10-K FOR THE FISCAL YEAR ENDED DE-
CEMBER 31, 2015 (Feb. 19, 2016); FREDDIE MAC, FORM
10-K rOR THE FiscAL YEAR ENDED DECEMBER 31, 2015
(Feb. 18, 2016). By comparison, without the Third
Amendment, Fannie and Freddie together would have
had to pay Treasury $19 billion in 2015 or else draw
once again on Treasury’s commitment of funds and
thereby increase Treasury’s liquidation preference. In
the first quarter of 2016, Fannie paid Treasury $2.9
billion and Freddie paid Treasury no dividend at all.
See FANNIE MAE, FORM 10-Q FOR THE QUARTERLY PE-
RIOD ENDED MARCH 31, 2016 (May 5, 2016); FREDDIE
Mac, ForM 10-Q FOR THE QUARTERLY PERIOD ENDED
MaRrcH 31, 2016 (May 3, 2016).

Under the Third Amendment, and FHFA’s conser-
vatorship, Fannie and Freddie have continued their op-
erations for more than four years. During that time,
Fannie and Freddie, among other things, collectively
purchased at least 11 million mortgages on single-fam-
ily owner-occupied properties, and Fannie issued over
$1.5 trillion in single-family mortgage-backed securi-
ties.*

4 See FANNIE MAE, FORM 10-K FOR THE FiscAL YEAR ENDED
DECEMBER 31, 2015 (Feb. 19, 2016); FREDDIE MAc, ANNUAL Hous-
ING ACTIVITIES REPORT FOR 2015, at 1 (March 15, 2016); FANNIE
MAE, 2015 ANNUAL HOUSING ACTIVITIES REPORT AND ANNUAL MORT-
GAGE REPORT, tbl. 1A (March 14, 2016); FANNIE MAE, 2014 ANNUAL
HousING ACTIVITIES REPORT AND ANNUAL MORTGAGE REPORT, tbl.
1A (March 13, 2015); FREDDIE MAC, ANNUAL HOUSING ACTIVITIES
REPORT FOR 2014, at 1 (March 11, 2015); FANNIE MAE, 2013 AN-
NUAL HOUSING ACTIVITIES REPORT AND ANNUAL MORTGAGE REPORT,
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C. Procedural History

In 2013, a number of Fannie Mae and Freddie Mac
stockholders filed suit challenging the Third Amend-
ment. Different groups of plaintiffs have pressed dif-
ferent claims. First, various hedge funds, mutual
funds, and insurance companies (collectively, “institu-
tional stockholders”) argued that (i) FHFA’s and Treas-
ury’s adoption of the Third Amendment exceeded their
authority under the Recovery Act, and (ii) FHFA and
Treasury each engaged in arbitrary and capricious
conduct, in violation of the Administrative Procedure
Act (“APA”). The institutional stockholders requested
declaratory and injunctive relief, but no damages.?

Second, a class of stockholders (“class plaintiffs”)
and a few of the institutional stockholders alleged that,
in adopting the Third Amendment, FHFA and the
Companies breached the terms governing dividends,
liquidation preferences, and voting rights in the stock
certificates for Freddie’s Common Stock and for both
Fannie’s and Freddie’s Preferred Stock. They further
alleged that those defendants breached the implied

tbl. 1A (March 13, 2014); FREDDIE MAC, ANNUAL HOUSING ACTIVI-
TIES REPORT FOR 2013, at 1 (March 12, 2014).

® One of the institutional stockholders — Arrowood — does not
identify the claims for which it seeks damages in its prayer for
relief. However, looking at the description of each claim, Arrowood
alleges that it sustained damages only in its breach of contract
and breach of implied covenant claims. For the Recovery Act and
APA claims, Arrowood alleges only that it is entitled to relief “un-
der 5 U.S.C. §§ 702, 706(2)(C),” J.A. 208, provisions of the APA that
do not authorize money damages.
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covenants of good faith and fair dealing in those certif-
icates. The class plaintiffs also alleged that FHFA and
Treasury breached state-law fiduciary duties owed by
a corporation’s management and controlling share-
holder, respectively. Some of the institutional stock-
holders asserted similar claims against FHFA. The
class plaintiffs asked the court to declare their lawsuit
a “proper derivative action,” J.A. 277, and to award
damages as well as injunctive and declaratory relief.

The district court granted FHFA’s and Treasury’s
motions to dismiss both complaints for failure to state
a claim under Federal Rule of Civil Procedure 12(b)(6).
See Perry Capital LLC v. Lew, 70 F.Supp.3d 208, 246
(D.D.C. 2014). Specifically, the court dismissed the Re-
covery Act and APA claims as barred by the Recovery
Act’s express limitation on judicial review, 12 U.S.C.
§ 4617(f). The court dismissed the APA claims against
Treasury on the same statutory ground, reasoning that
Treasury’s “interdependent, contractual conduct is di-
rectly connected to FHFA’s activities as a conservator.”
Id. at 222. The district court explained that “enjoining
Treasury from partaking in the Third Amendment
would restrain FHFA’s uncontested authority to deter-
mine how to conserve the viability of [Fannie and Fred-
die].” Id. at 222-223.

Turning to the class plaintiffs’ claims for breach of
fiduciary duty, the court dismissed those as barred by
FHFA'’s statutory succession to all rights and interests
held by Fannie’s and Freddie’s stockholders, 12 U.S.C.
§ 4617(b)(2)(A). The court then dismissed the breach of
contract and breach of the implied covenant of good
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faith and fair dealing claims based on liquidation pref-
erences as not ripe because Fannie and Freddie had
not been liquidated. Finally, the district court dis-
missed the dividend-rights claims, reasoning that no
such rights exist.b

II. Jurisdiction

Before delving into the merits, we pause to assure
ourselves of our jurisdiction, as is our duty. See Steel
Co. v. Citizens for a Better Environment, 523 U.S. 83, 94
(1998) (“On every writ of error or appeal, the first and
fundamental question is that of jurisdictionl[.]”) (cita-
tion omitted). A provision of the Recovery Act deprives
courts of jurisdiction “to affect, by injunction or other-
wise, the issuance or effectiveness of any classification
or action of the Director under this subchapter * * * or
to review, modify, suspend, terminate, or set aside such
classification or action.” 12 U.S.C. § 4623(d).

That language does not strip this court of jurisdic-
tion to hear this case. By its terms, Section 4623(d) ap-
plies only to “any classification or action of the
Director.” 12 U.S.C. § 4623(d). Thus, Section 4623(d)
prohibits review of the Director’s establishment of
“risk-based capital requirements * * * to ensure that
the enterprises operate in a safe and sound manner,

6 The class plaintiffs had also alleged that the failure of
FHFA and Treasury to provide just compensation for taking pri-
vate property violated the Takings Clause of the Fifth Amend-
ment. The district court dismissed that challenge for failure to
state a legally cognizable claim, Fed. R. Civ. P. 12(b)(6), and the
class plaintiffs have not challenged that ruling on appeal.
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maintaining sufficient capital and reserves to support
the risks that arise in the operations and management
of the enterprises.” Id. § 4611(a)(1). In particular, Sec-
tion 4614 requires “the Director” to “classify” Fannie
and Freddie as “adequately capitalized,” “undercapi-
talized,” “significantly undercapitalized,” or “critically
undercapitalized.” Id. § 4614(a). Classification as un-
dercapitalized or significantly undercapitalized in
turn subjects Fannie and Freddie to a host of supervi-
sory actions by “the Director.” See id. §§ 4615-4616. It
is those capital-classification decisions that Section
4623(d) insulates from judicial review.

The Third Amendment was not a “classification or
action of the Director” of FHFA. Rather, it was an ac-
tion taken by FHFA acting as Fannie’s and Freddie’s
conservator. Judicial review of the actions of the
agency as conservator is addressed by Section 4617(f),
not by Section 4623(d)’s particular focus on the Direc-
tor’s own actions. Compare 12 U.S.C. § 4617(f) (refer-
encing “powers or functions of the Agency”) (emphasis
added), with id. § 4623(d) (referencing “any classifica-
tion or action of the Director”) (emphasis added).

FHFA argues that the Director’s decision in 2008
to suspend capital classifications of Fannie Mae and
Freddie Mac during the conservatorship could be a
“classification or action of the Director.” FHFA Suppl.
Br. at 6-8 (quoting 12 U.S.C. § 4623(d)). Perhaps. But
those are not the actions that the institutional stock-
holders and the class plaintiffs challenge. Instead, they
challenge FHFA’s decision as conservator to agree to
changes in the Stock Agreement and to how Fannie
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and Freddie will compensate Treasury for its extensive
past and promised future infusions of needed capital.
Those actions do not fall within Section 4623(d)’s juris-
dictional bar for Director-specific actions.

III. Statutory Challenges to the Third Amend-
ment

Turning to the merits, we address first the insti-
tutional stockholders’ claims that FHFA’s and Treas-
ury’s adoption of the Third Amendment violated both
the Recovery Act and the APA. Both of those statutory
claims founder on the Recovery Act’s far-reaching lim-
itation on judicial review. Congress was explicit in Sec-
tion 4617(f) that “no court” can take “any action” that
would “restrain or affect” FHFA’s exercise of its “pow-
ers or functions * * * as a conservator or a receiver.” 12
U.S.C. § 4617(f). We take that law at its word, and af-
firm dismissal of the institutional stockholders’ claims
for injunctive and declaratory relief designed to un-
ravel FHFA’s adoption of the Third Amendment.

A. Section 4617(f) Bars the Challenges to
FHFA Based on the Recovery Act

1. Section 4617(f)’s Textual Barrier to
Plaintiffs’ Claims for Relief

The institutional stockholders’ complaints ask the
district court to declare the Third Amendment invalid,
to vacate the Third Amendment, and to enjoin FHFA
from implementing it. Those prayers for relief fall
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squarely within Section 4617(f)’s plain textual com-
pass. The institutional stockholders seek to “restrain
[and] affect” FHFA’s “exercise of powers” “as a conser-
vator” in amending the terms of Fannie’s and Freddie’s
contractual funding agreement with Treasury to guar-
antee the Companies’ continued access to taxpayer-fi-
nanced capital without risk of incurring new debt just
to pay dividends to Treasury. Such management of
Fannie’s and Freddie’s assets, debt load, and contrac-
tual dividend obligations during their ongoing busi-
ness operation sits at the core of FHFA’s
conservatorship function.

This court has interpreted a nearly identical stat-
utory limitation on judicial review to prohibit claims
for declaratory, injunctive, and other forms of equitable
relief as long as the agency is acting within its statu-
tory conservatorship authority. The Financial Institu-
tions Reform, Recovery, and Enforcement Act of 1989
(“FIRREA?”), Pub. L. No. 101-73, 103 Stat. 183, governs
the Federal Deposit Insurance Corporation (“FDIC”)
when it serves as a conservator or receiver for troubled
financial institutions. Section 1821(j) of that Act pro-
hibits courts from “tak[ing] any action * * * to restrain
or affect the exercise of powers or functions of [the
FDIC] as a conservator or a receiver.” 12 U.S.C.
§ 1821().

In multiple decisions, we have held that Section
1821(j) shields from a court’s declaratory and other
equitable powers a broad swath of the FDIC’s con-
duct as conservator or receiver when exercising its
statutory authority. To start with, in National Trust
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for Historic Preservation in the United States v. FDIC
(National Trust I), 995 F.2d 238 (D.C. Cir. 1993) (per
curiam), aff’d in relevant part, 21 F.3d 469 (D.C. Cir.
1994), we held that Section 1821(j) “bars the [plain-
tiff’s] suit for injunctive relief” seeking to halt the sale
of a building as violating the National Historic Preser-
vation Act, 16 U.S.C. § 470 et seq. (repealed December
19, 2014). See 995 F.2d at 239. We explained that, be-
cause “the powers and functions the FDIC is exercising
are, by statute, deemed to be those of a receiver,” an
injunction against the sale “would surely ‘restrain or
affect’” the FDIC’s exercise of those powers or func-
tions.” Id. Given Section 1821(j)’s “strong language,”
we continued, it would be “[im]possible * * * to inter-
pret the FDIC’s ‘powers’ and ‘authorities’ to include the
limitation that those powers be subject to — and hence
enjoinable for non-compliance with — any and all other
federal laws.” Id. at 240. Indeed, “given the breadth of
the statutory language,” Section 1821(j) “would appear
to bar a court from acting” notwithstanding a “parade
of possible violations of existing laws.” National Trust
for Historic Preservation in the United States v. FDIC
(National Trust II), 21 F.3d 469, 472 (D.C. Cir. 1994)
(per curiam) (Wald, J., joined by Silberman, J., concur-
ring).

Again in Freeman v. FDIC, 56 F.3d 1394 (D.C.
Cir. 1995), this court rejected the plaintiffs’ attempt
to enjoin the FDIC, as receiver of a bank, from fore-
closing on their home, id. at 1396. We acknowledged
that Section 1821(j)’s stringent limitation on judicial
review “may appear drastic,” but that “it fully accords
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with the intent of Congress at the time it enacted
FIRREA in the midst of the savings and loan insol-
vency crisis to enable the FDIC” to act “expeditiously”
in its role as conservator or receiver. Id. at 1398. Given
those exigent financial circumstances, “Section 1821(j)
does indeed effect a sweeping ouster of courts’ power
to grant equitable remedies [.]” Id. at 1399; see also
MBIA Ins. Corp. v. FDIC, 708 F.3d 234, 247 (D.C. Cir.
2013) (In Section 1821(j), “Congress placed ‘drastic’ re-
strictions on a court’s ability to institute equitable
remedies [.]”) (quoting Freeman, 56 F.3d at 1398).

The rationale of those decisions applies with equal
force to Section 4617(f)’s indistinguishable operative
language. The plain statutory text draws a sharp line
in the sand against litigative interference — through
judicial injunctions, declaratory judgments, or other
equitable relief — with FHFA’s statutorily permitted
actions as conservator or receiver. And, as with
FIRREA, Congress adopted Section 4617(f) to protect
FHFA as it addressed a critical aspect of one of the
greatest financial crises in the Nation’s modern his-
tory.

2. FHFA'’s Actions Fall Within its Stat-
utory Authority

The institutional stockholders cite language in
National Trust I, which states that FIRREA’s — and
by analogy the Recovery Act’s — prohibition on
injunctive and declaratory relief would not apply if
the agency “has acted or proposes to act beyond, or
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contrary to, its statutorily prescribed, constitutionally
permitted, powers or functions,” National Trust I, 995
F.2d at 240. They then argue that FHFA’s adoption of
the Third Amendment was out of bounds because, in
their view, the Recovery Act “requires FHFA as conser-
vator to act independently to conserve and preserve
the Companies’ assets, to put the Companies in a
sound and solvent condition, and to rehabilitate them.”
Institutional Pls. Br. at 26 (emphasis added). As the in-
stitutional stockholders see it, by committing Fannie’s
and Freddie’s quarterly net worth — if any — to Treas-
ury in exchange for continued access to Treasury’s tax-
payer-funded financial lifelines, FHFA acted like a de
facto receiver functionally liquidating Fannie’s and
Freddie’s businesses. And FHFA did so, they add, with-
out following the procedural preconditions that the Re-
covery Act imposes on a receivership, such as
publishing notice and providing an alternative dispute
resolution process to resolve liquidation claims, see 12

U.S.C. § 4617(b)(3)(B)(1), (b)(7)(A){).”

That exception to the bar on judicial review has no
application here because adoption of the Third Amend-
ment falls within FHFA’s statutory conservatorship
powers, for four reasons.

(i) The Recovery Act endows FHFA with extraor-
dinarily broad flexibility to carry out its role as conser-
vator. Upon appointment as conservator, FHFA

" The institutional stockholders do not argue that FHFA or
Treasury transgressed constitutional bounds in any respect.
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“immediately succeed[ed] to * * * all rights, titles, pow-
ers, and privileges” not only of Fannie Mae and Freddie
Mac, but also “of any stockholder, officer, or director of
such regulated entit[ies] with respect to the regulated
entit[ies] and the assets of the regulated entit[ies.]” 12
U.S.C. § 4617(b)(2)(A)(1). In addition, among FHFA’s
many “[g]leneral powers” is its authority to “[o]perate
the regulated entity,” pursuant to which FHFA “may,
as conservator or receiver * * * take over the assets of
and operate * * * and conduct all business of the regu-
lated entity; * * * collect all obligations and money due
the regulated entity; * * * perform all functions of the
regulated entity * * *; preserve and conserve the assets
and property of the regulated entity; and * * * provide
by contract for assistance in fulfilling any function, ac-
tivity, action, or duty of the Agency as conservator or
receiver.” Id. § 4617(b)(2), (2)(B) (emphasis added). The
Recovery Act further provides that FHFA “may, as con-
servator, take such action as may be * * * necessary to
put the regulated entity in a sound and solvent condi-
tion; and * * * appropriate to carry on the business of
the regulated entity and preserve and conserve the as-
sets and property of the regulated entity.” Id.
§ 4617(b)(2)(D) (emphasis added). FHFA also “may dis-
affirm or repudiate [certain] contract[s] or leasel[s].” Id.
§ 4617(d)(1) (emphasis added); see «also id.
§ 4617(b)(2)(G) (providing that FHFA “may, as conser-
vator or receiver, transfer or sell any asset or liability
of the regulated entity in default” without consent)
(emphasis added).
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Accordingly, time and again, the Act outlines what
FHFA as conservator “may” do and what actions it
“may” take. The statute is thus framed in terms of ex-
pansive grants of permissive, discretionary authority
for FHFA to exercise as the “Agency determines is in
the best interests of the regulated entity or the
Agency.” 12 U.S.C. § 4617(b)(2)(J). “It should go with-
out saying that ‘may means may.’” United States Sugar
Corp. v. EPA, 830 F.3d 579, 608 (D.C. Cir. 2016) (quot-
ing McCreary v. Offner, 172 F.3d 76, 83 (D.C. Cir.
1999)). And “may” is, of course, “permissive rather than
obligatory.” Baptist Memorial Hosp. v. Sebelius, 603
F.3d 57, 63 (D.C. Cir. 2010).

Entirely absent from the Recovery Act’s text is any
mandate, command, or directive to build up capital for
the financial benefit of the Companies’ stockholders.
That is noteworthy because, when Congress wanted to
compel FHFA to take specific measures as conservator
or receiver, it switched to language of command, em-
ploying “shall” rather than “may.” Compare 12 U.S.C.
§ 4617(b)(2)(B) (listing actions that FHFA “may” take
“as conservator or receiver” to “[o]perate the regulated
entity”), and id. § 4617(b)(2)(D) (specifying actions
that FHFA “may, as conservator” take), with id.
§ 4617(b)(2)(E) (specifying actions that FHFA “shall”
take when “acting as receiver’), and id.
§ 4617(b)(14)(A) (specifying that FHFA as conservator
or receiver “shall * * * maintain a full accounting”).
“[W]hen a statute uses both ‘may’ and ‘shall,” the nor-
mal inference is that each is used in its usual sense —
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the one act being permissive, the other mandatory.” Si-
erra Club v. Jackson, 648 F.3d 848, 856 (D.C. Cir. 2011)
(internal quotation marks and citation omitted).

In short, the most natural reading of the Recovery
Act is that it permits FHFA, but does not compel it in
any judicially enforceable sense, to preserve and con-
serve Fannie’s and Freddie’s assets and to return the
Companies to private operation. And, more to the
point, the Act imposes no precise order in which FHFA
must exercise its multi-faceted conservatorship pow-
ers.

FHFA’s execution of the Third Amendment falls
squarely within its statutory authority to “[o]perate
the [Companies],” 12 U.S.C. § 4617(b)(2)(B); to “reor-
ganizle]” their affairs, id. § 4617(a)(2); and to “take
such action as may be * * * appropriate to carry on
thelir] business,” id. § 4617(b)(2)(D)(ii). Renegotiating
dividend agreements, managing heavy debt and other
financial obligations, and ensuring ongoing access to
vital yet hard-to-come-by capital are quintessential
conservatorship tasks designed to keep the Companies
operational. The institutional stockholders no doubt
disagree about the necessity and fiscal wisdom of the
Third Amendment. But Congress could not have been
clearer about leaving those hard operational calls to
FHFA’s managerial judgment.

That, indeed, is why Congress provided that, in ex-
ercising its statutory authority, FHFA “may” “take any
action * * * which the Agency determines is in the best
interests of the regulated entity or the Agency.” 12
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U.S.C. § 4617(b)(2)(J) (emphasis added). Notably, while
FIRREA explicitly permits FDIC to factor the best in-
terests of depositors into its conservatorship judg-
ments, id. § 1821(d)(2)(J)(ii), the Recovery Act refers
only to the best interests of FHFA and the Companies
—and not those of the Companies’ shareholders or cred-
itors. Congress, consistent with its concern to protect
the public interest, thus made a deliberate choice in
the Recovery Act to permit FHFA to act in its own best
governmental interests, which may include the taxpay-
ing public’s interest.

The dissenting opinion (at 8) views Sections
4617(b)(2)(D) and (E) as “mark[ing] the bounds of
FHFA’s conservator or receiver powers.” Not so. As a
plain textual matter, the Recovery Act expressly pro-
vides FHFA many “[g]leneral powers” “as conservator
or receiver,” 12 U.S.C. § 4617(b)(2), that are not deline-
ated in Section 4617(b)(2)(D) or (E). See id.
§ 4617(b)(2)(A) (assuming “all rights, titles, powers,
and privileges of the regulated entity, and of any stock-
holder, officer, or director of such regulated entity with
respect to the regulated entity and the assets of the
regulated entity”); id. § 4617(b)(2)(B) (power to “[o]per-
ate the regulated entity”); id. § 4617(b)(2)(C) (power to
“provide for the exercise of any function by any stock-
holder, director, or officer of any regulated entity”); id.
§ 4617(b)(2)(G) (power to “transfer or sell any asset or
liability of the regulated entity in default”); id.
§ 4617(b)(2)(H) (power to “pay [certain] valid obliga-
tions of the regulated entity”); id. § 4617(b)(2)(I)
(power to issue subpoenas and take testimony under
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oath). See also id. § 4617(d)(1) (granting FHFA as the
conservator or receiver the power to “repudiate [cer-
tain] contract[s] or lease[s]”).

The institutional stockholders also argue that,
because Section 4617(b)(2)(D) describes FHFA’s
“[plowers as conservator” by providing that FHFA
“may * * * take such action as may be” “necessary to
put the [Companies] in a sound and solvent condition”
and “appropriate to * * * preserve and conserve [their]
assets,” FHFA may act only when those two conditions
are satisfied. Institutional Pls. Reply Br. at 13. In their
view, FHFA “does not have other powers as conserva-
tor.” Id.

The short answer is that the Recovery Act says
nothing like that. It contains no such language of pre-
condition or mandate. Indeed, if that is what Congress
meant, it would have said FHFA “may only” act as nec-
essary or appropriate to those tasks. Not only is that
language missing from the Recovery Act, but Congress
did not even say that FHFA “should” — let alone,
“should first” — preserve and conserve assets or
“should” first put the Companies in a sound and sol-
vent condition. Nor did it articulate FHFA’s power di-
rectly in terms of asset preservation or sound and
solvent company operations. What the statute says is
that FHFA “may * * * take such action as may be” “nec-
essary to put the [Companies] in a sound and solvent
condition” and “may be” “appropriate to * * * preserve
or conserve [the Companies’] assets.” 12 U.S.C.
§ 4617(b)(2)(D) (emphases added). So at most, the Re-
covery Act empowers FHFA to “take such action” as
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may be necessary or appropriate to fulfill several goals.
That is how Congress wrote the law, and that is the law
we must apply. See Barnhart v. Sigmon Coal Co., 534
U.S. 438, 461-462 (2002) (“[Clourts must presume that
a legislature says in a statute what it means and
means in a statute what it says there.”) (quoting Con-
necticut Nat’l Bank v. Germain, 503 U.S. 249, 253-254
(1992)); Klayman v. Zuckerberg, 753 F.3d 1354, 1358
(D.C. Cir. 2014) (“[T]t is this court’s obligation to enforce
statutes as Congress wrote them.”).®

(ii) Even if the Recovery Act did impose a
primary duty to preserve and conserve assets, nothing
in the Recovery Act says that FHFA must do that in a
manner that returns them to their prior private, capi-
tal-accumulating, and dividend-paying condition for
all stockholders. See Institutional Pls. Br. at 44. Tell-
ingly, the institutional stockholders and dissenting
opinion accept that the original Stock Agreements and
the First and Second Amendments fit comfortably
within FHFA’s statutory authority as conservator.
See Dissenting Op. at 21 (acknowledging that FHFA
“manage[d] the Companies within the conservator

8 The dissenting opinion suggests that Congress’s use of per-
missive “may” terminology is “a simple concession to the practical
reality that a conservator may not always succeed in rehabilitat-
ing its ward.” Dissenting Op. at 9 n.1. Not so. Even with the hy-
pothesized addition of mandatory terms to the statute, the Act
would at most command FHFA to take actions “necessary to put
the [Companies] in a sound and solvent condition” and “appropri-
ate to *** preserve and conserve [their] assets.” 12 U.S.C.
§ 4617(b)(2)(D). FHFA’s compliance thus would turn on its ac-
tions, not on their outcome.
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role” until “the tide turned * * * with the Third Amend-
ment”). But the Stock Agreements and First and Sec-
ond Amendments themselves both obligated the
Companies to pay large dividends to Treasury and pro-
hibited them, without Treasury’s approval, from
“declar[ing] or pay[ing] any dividend (preferred or oth-
erwise) or mak[ing] any other distribution (by reduc-
tion of capital or otherwise), whether in cash, property,
securities or a combination thereof.” E.g., J.A. 2451; cf.
12 U.S.C. § 1719(g)(1)(C)(vi) (“To protect the taxpayers,
the Secretary of the Treasury shall take into consider-
ation,” inter alia, “[r]estrictions on the use of corpora-
tion resources, including limitations on the payment of

dividends|.]”).

That means that FHFA’s ability as conservator to
give Treasury (and, by extension, the taxpayers) a pref-
erential right to dividends, to the effective exclusion of
other stockholders, was already put in place by the un-
challenged and thus presumptively proper Stock
Agreements and Amendments that predated the Third
Amendment. The Third Amendment just locked in an
exclusive allocation of dividends to Treasury that was
already made possible by — and had been in practice
under — the previous agreements, in exchange for con-
tinuing the Companies’ unprecedented access to guar-
anteed capital.

The institutional stockholders point to Section
4617(a)(2) as a purported source of FHFA’s mandatory
duty to return the Companies to their old financial
ways. But that Section provides only that FHFA’s Di-
rector has the power to appoint FHFA as “conservator
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or receiver for the purpose of reorganizing, rehabilitat-
ing, or winding up the affairs of a regulated entity.” 12
U.S.C. § 4617(a)(2). It is then the multi-paged remain-
ing portion of Section 4617 that details at substantial
length FHFA’s many “[g]eneral powers” as conservator
or receiver. Id. § 4617(b)(2).

Furthermore, that explicit power to “reorganiz(e]”
supports FHFA’s action because the Third Amendment
reorganized the Companies’ financial operations in a
manner that ensures that quarterly dividend obliga-
tions are met without drawing upon Treasury’s com-
mitment and thereby increasing Treasury’s
liquidation preference. FHFA’s textual authority to re-
organize and rehabilitate the Companies, in other
words, forecloses any argument that the Recovery Act
made the status quo ante a statutorily compelled end
game.

In addition, the Recovery Act openly recognizes
that sometimes conservatorship will involve man-
aging the regulated entity in the lead up to the ap-
pointment of a liquidating receiver. See 12 U.S.C.
§ 4617(a)(4)(D) (providing that appointment of FHFA
as a receiver automatically terminates a conserva-
torship under the Act). The authority accorded FHFA
as a conservator to reorganize or rehabilitate the
affairs of a regulated entity thus must include tak-
ing measures to prepare a company for a variety of
financial scenarios, including possible liquidation.
Contrary to the dissenting opinion (at 11), that does
not make FHFA a “hybrid” conservator-receiver. It
makes FHFA a fully armed conservator empowered to
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address all potential aspects of the Companies’ finan-
cial condition and operations at all stages when con-
fronting a threatened business collapse of truly
unprecedented magnitude and with national economic
repercussions.

The institutional stockholders nonetheless argue
that, rather than adopt the Third Amendment’s divi-
dend allocation, FHFA could instead have adopted a
payment-in-kind dividend option that would have in-
creased Treasury’s liquidation preference by 12% in re-
turn for avoiding a 10% dividend payment. Perhaps.
But the Recovery Act does not compel that choice over
the variable dividend to Treasury put in place by the
Third Amendment. Either way, Section 4617(f) flatly
forbids declaratory and injunctive relief aimed at su-
perintending to that degree FHFA’s conservatorship or
receivership judgments.®

® The institutional stockholders also contend that FHFA’s
adoption of the Third Amendment violated Section 4617(a)(7),
which provides that FHFA “shall not be subject to the direction or
supervision of any other agency.” 12 U.S.C. § 4617(a)(7). The insti-
tutional stockholders pleaded, however, only that “on information
and belief, FHFA agreed to the [Third Amendment] * * * at the
insistence and under the direction and supervision of Treasury.”
J.A. 122, T 70. On a motion to dismiss for failure to state a claim,
we are not required to credit a bald legal conclusion that is devoid
of factual allegations and that simply parrots the terms of the
statute. See Ashcroft v. Iqgbal, 556 U.S. 662, 678 (2009) (“A pleading
that offers labels and conclusions or a formulaic recitation of the
elements of a cause of action will not do. Nor does a complaint
suffice if it tenders naked assertions devoid of further factual en-
hancement.”) (citations, internal quotation marks, and altera-
tions omitted).
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The dissenting opinion claims that the Third
Amendment’s prevention of capital accumulation went
too far because it constitutes a “de facto receiver|[ship]”
or “de facto liquidation,” and thus could not possibly
constitute a permissible “conservator” measure. See
Dissenting Op. at 10, 17, 25. That position presumes
the existence of a rigid boundary between the conser-
vator and receiver roles that even the dissenting opin-
ion seems to admit may not exist. See Dissenting Op.
at 7 (acknowledging that “the line between a conserva-
tor and a receiver may not be completely impermea-
ble”). Wherever that line may be, it is not crossed just
because an agreement that ensures continued access
to vital capital diverts all dividends to the lender, who
had singlehandedly saved the Companies from col-
lapse, even if the dividend payments under that agree-
ment may at times be greater than the dividend
payments under previous agreements. The proof that
no de facto liquidation occurred is in the pudding: non-
capital-accumulating entities that continue to operate
long-term, purchasing more than 11 million mortgages
and issuing more than $1.5 trillion in single-family
mortgage-backed securities over four years, are not the
same thing as liquidating entities.

The argument also overlooks that the Third
Amendment’s redirection of dividends to Treasury
came in exchange for a promise of continued access
to necessary capital free of the preexisting risk of
accumulating more debt simply to pay dividends to
Treasury. Now, after more than eight years of con-
servatorship — four of which have been under the
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Third Amendment — Fannie and Freddie have gone
from a state of near-collapse to fluctuating levels of
profitability. FHFA thus has “carr[ied] on the business
of” Fannie and Freddie, 12 U.S.C. § 4617(b)(2)(D)(1i), in
that they remain fully operational entities with com-
bined operating assets of $5 trillion, see Treasury Resp.
Br. at 35. While the dissenting opinion worries that the
Companies have “no hope of survival past 2018,” Dis-
senting Op. at 27, the Third Amendment allows the
Companies after 2018 to draw upon Treasury’s re-
maining funding commitment if needed to remedy any
negative net worth.°

(iii) The institutional stockholders argue that
the Third Amendment violated FHFA’s “fiduciary and
statutory obligations to * * * rehabilitate [the Compa-
nies] to normal business operations,” Institutional Pls.
Br. at 34, because the Amendment was as a factual
matter not needed to prevent further indebtedness,
and was instead intended to secure a windfall for
Treasury (and indirectly taxpayers) at the expense of
the stockholders. They likewise contend that FHFA’s
motivation for adopting the Third Amendment all
along has been to liquidate the Companies. They rest
those arguments on factual allegations that FHFA and
Treasury knew Fannie and Freddie had just turned an

10 The dissenting opinion comments that the dividend pay-
ments under the Third Amendment did not go towards paying off
what the Companies borrowed from Treasury. See Dissenting Op.
at 21, 23. Yet the Stock Agreements and the First and Second
Amendments, which the dissenting opinion acknowledges were
lawful, id. at 21, similarly did not provide for the Companies’ div-
idends to pay down Treasury’s liquidation preference.
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economic corner, and had experienced substantial in-
creases in their net worth. In that regard, the institu-
tional stockholders cite evidence that FHFA and
Treasury were aware before they adopted the Third
Amendment that Fannie and Freddie might each ex-
perience a substantial one-time increase in net worth
in 2013 and 2014 due to the realization of certain de-
ferred tax assets. They also point to presentations Fan-
nie Mae made to FHFA and Treasury in July and
August before the Third Amendment was executed,
predicting that Fannie Mae and Freddie Mac would
need only small draws from Treasury’s commitment
(totaling less than $9 billion) to pay Treasury its divi-
dend through the year 2022. In the institutional stock-
holders’ view, FHFA’s alleged knowledge that rosier
days were dawning shows that FHFA had no legiti-
mate conservatorship reason to adopt the Third
Amendment rather than to pursue measures that
would allow the Companies to accumulate capital and
return to the dividend-paying status quo ante.

To be clear, though, the institutional stockholders
argue that the Third Amendment would be just as
flawed in their view even if Fannie and Freddie had
made no profits, were badly hemorrhaging money in
2013 and 2014, and thus were in dire need of the Third
Amendment’s promise of continued access to capital,
free from dividend obligations that would have in-
creased still further Treasury’s liquidation preference.
See Oral Arg. Tr. 22-24 (Q: “[D]oes the argument that
they were not acting as a proper conservator depend
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on the fact that they were in fact profitable? A: “[N]o,
it doesn’t.”).1!

Treasury argues, by contrast, that FHFA was tak-
ing a broader and longer-term view of the Companies’
financial condition. In almost every quarter before the
Third Amendment was adopted, Fannie and Freddie
had been unable to make their dividend payments to
Treasury without taking on more debt to Treasury. In
SEC filings, Fannie and Freddie themselves predicted
that they would be unable to pay the 10% dividend
over the long term. See, e.g., J.A. 1983 (Fannie Mae
statement that it “do[es] not expect to generate net in-
come or comprehensive income in excess of [its] annual
dividend obligation to Treasury over the long terml[,]”
so its “dividend obligation to Treasury will increasingly
drive [its] future draws under the senior [Stock Agree-
ment]”); id. at 2160 (similar for Freddie Mac). Other
market participants shared that view. See, e.g., id. at
655 (Moody’s report).

According to Treasury, the Third Amendment put
a structural end to “the circular practice of the Treas-
ury advancing funds to [Fannie and Freddie] simply to

11 After the large dividends in 2013 and 2014, Fannie and
Freddie made a far smaller dividend payment — a combined $15.8
billion — in 2015. In the first quarter of 2016, Freddie Mac had a
comprehensive loss of $200 million and paid no dividend at all.
See FREDDIE MAc, FORM 10-Q FOR THE QUARTERLY PERIOD ENDED
MarcH 31, 2016 (May 3, 2016). That loss was due to market forces
such as interest-rate volatility and widening spreads between in-
terest rates and benchmark rates. Id. at 1-2.
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pay dividends back to Treasury.” Treasury Press Re-
lease, supra. Said another way, the Third Amendment
changed the dividend formula to require Fannie and
Freddie to pay whatever dividend they could afford —
however little, however much — to prevent them from
ever again having to fruitlessly borrow from Treasury
to pay Treasury. If Fannie and Freddie made profits,
Treasury would reap the rewards; if they suffered
losses, Treasury would have to forgo payment entirely.

The problem with the institutional stockholders’
argument is that the factual question of whether
FHFA adopted the Third Amendment to arrest a “debt
spiral” or whether it was intended to be a step in fur-
thering the Companies’ return to “normal business op-
erations” is not dispositive of FHFA’s authority to
adopt the Third Amendment. Nothing in the Recovery
Act confines FHFA’s conservatorship judgments to
those measures that are driven by financial necessity.
And for purposes of applying Section 4617(f)’s strict
limitation on judicial relief, allegations of motive are
neither here nor there, as the dissenting opinion
agrees (at 20). The stockholders cite nothing — nor can
we find anything — in the Recovery Act that hinges
FHFA’s exercise of its conservatorship discretion on
particular motivations. See Leon County, Fla. v. FHFA,
816 F.Supp.2d 1205, 1208 (N.D. Fla. 2011) (“Congress
barred judicial review of the conservator’s actions
without making an exception for actions said to be
taken from an improper motive.”).
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Likewise, the duty that the Recovery Act imposes
on FHFA to comply with receivership procedural pro-
tections textually turns on FHFA actually liquidating
the Companies. See, e.g., 12 US.C. § 4617(b)(3)(B)
(“The receiver, in any case involving the liquidation or
winding up of the affairs of [Fannie or Freddie], shall
* % * promptly publish a notice to the creditors of the
regulated entity to present their claims, together with
proof, to the receiver|.]”). Undertaking permissible con-
servatorship measures even with a receivership mind
would not be out of statutory bounds.

The institutional stockholders’ burden instead is
to show that FHFA’s actions were frolicking outside of
statutory limits as a matter of law. What matters then
is the substantive measures that FHFA took, and noth-
ing in the Recovery Act mandated that FHFA take
steps to return Fannie Mae and Freddie Mac at the
first sign of financial improvement to the old economic
model that got them into so much trouble in the first
place. Nor did anything in the Recovery Act forbid
FHFA from adopting measures that took a more com-
prehensive, wait-and-see view of the Companies’ long-
term financial condition, or simply kept the Compa-
nies’ heads above water while FHFA observed their
economic performance over time and through ever-
changing market conditions. See, e.g., supra note 11.12

12 We grant the plaintiffs’ various motions to supplement the
record with evidence of what FHFA and Treasury officials knew
about the Companies’ predicted financial performance and when.
That evidence does not affect our analysis, and we see no need to
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(iv) The institutional stockholders cite state-
law and historical sources to suggest that FHFA was
not acting as a common-law conservator normally
would when it adopted the Third Amendment. See
Institutional Pls. Br. at 29-33. The problem for the
plaintiffs is that arguments about the contours of com-
mon-law conservatorship do nothing to show that
FHFA exceeded statutory bounds, which is what Na-
tional Trust I referenced. Under the Recovery Act,
FHFA as conservator may “take any action authorized
by this section, which the Agency determines is in the
best interests of the regulated entity or the Agency.” 12
U.S.C. § 4617(b)(2)(J)(ii1) (emphasis added). That ex-
plicit statutory authority to take conservatorship ac-
tions in the conservator’s own interest, which here
includes the public and governmental interests, di-
rectly undermines the dissenting opinion’s supposition
that Congress intended FHFA to be nothing more than
a common-law conservator. See Dissenting Op. at 16
(asserting that, in the common-law probate context, a
conservator is generally “forbid [den] * * * from acting
for the benefit of the conservator himself or a third
party”).

On top of that, Congress in the Recovery Act gave
FHFA the ability to obtain from Treasury capital infu-
sions of unprecedented proportions, as long as the deal
FHFA struck with Treasury “protect[ed] the taxpayer”

remand the claims for the district court to consider a fuller ad-
ministrative record because the Recovery Act simply does not im-
pose upon FHFA the precise duties that the institutional
plaintiffs’ factual arguments suppose.



40a

and “provide[d] stability to the financial markets.” 12
U.S.C. §8§ 1455, 1719(g)(1)(B)(1), (iii). That $200 billion-
plus lifeline is what saved the Companies — none of the
institutional stockholders were willing to infuse that
kind of capital during desperate economic times — and
bears no resemblance to the type of conservatorship
measures that a private common-law conservator
would be able to undertake. Indeed, the dissenting
opinion acknowledges that FHFA “operating as a con-
servator may act in its own interests to protect both
the Companies and the taxpayers from whom [FHFA]
was ultimately forced to borrow[.]” Dissenting Op. at
19. To paraphrase the dissenting opinion (at 27), Con-
gress made clear in the Recovery Act that FHFA is not
your grandparents’ conservator. For good reason.

The dissenting opinion asserts that our reading of
Section 4617(b)(2)(J)(i1) effectively “forecloses any op-
portunity for meaningful judicial review of FHFA’s ac-
tions,” Dissenting Op. at 18, and decries the
abandonment of the “rule of law,” see id. at 2. That is
quite surprising to hear. As the balance of our opinion
makes clear — much of which the dissenting opinion
joins — the Recovery Act only limits judicial remedies
(banning injunctive, declaratory, and other equitable
relief) after a court determines that the actions taken
fall within the scope of statutory authority. The Act
does not prevent either constitutional claims (none are
raised here) or judicial review through cognizable ac-
tions for damages like breach of contract.
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The dissenting opinion also argues that the court’s
holding is inconsistent with Congress’s provision of ju-
dicial review for FHFA’s actions in Section 4617(a)(5).
Dissenting Op. at 18. But Section 4617(a)(5) permits
judicial review only at the behest of a regulated entity
itself and even then only of the Director’s decision to
appoint FHFA as a conservator or receiver.'® That nar-
row focus of the provision is underscored by the re-
quirement that the lawsuit must be promptly filed
within thirty days of the appointment decision (a dead-
line that none of the plaintiffs here met). We thus beg
to differ with the dissenting opinion’s claim (at 18, 22)
that Section 4617(a)(5) provides more intrusive judi-
cial review for actions FHFA takes when acting as a
receiver, many of which would presumably occur out-
side of that thirty-day filing window. Cf. James Madi-
son Ltd. by Hecht v. Ludwig, 82 F.3d 1085, 1092-1094

13 Section 4617(a)(5) provides in full:
(A) In general

If the Agency is appointed conservator or receiver un-
der this section, the regulated entity may, within 30
days of such appointment, bring an action in the United
States district court for the judicial district in which
the home office of such regulated entity is located, or in
the United States District Court for the District of Co-
lumbia, for an order requiring the Agency to remove it-
self as conservator or receiver.

(B) Review

Upon the filing of an action under subparagraph (A),
the court shall, upon the merits, dismiss such action or
direct the Agency to remove itself as such conservator
or receiver.

12 U.S.C. § 4617(a)(5).
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(D.C. Cir. 1996) (distinguishing between provisions in
FIRREA for judicial review of the appointment of
FDIC as conservator or receiver and those governing
judicial review of the FDIC’s exercise of its powers as
conservator or receiver). Nothing in our reading of Sec-
tion 4617(b)(2)(J)(ii), which governs what decisions a
properly appointed conservator or receiver makes, un-
dermines the sharply cabined opportunity for early-
stage judicial review of the appointment decision itself.

* * &

In short, for all of their arguments that FHFA
has exceeded the bounds of conservatorship, the
institutional stockholders have no textual hook on
which to hang their hats. Indeed, they do not dispute
that FHFA had the authority as conservator to enter
the Companies into the Stock Agreements with Treas-
ury to raise vitally needed capital, to agree to pay div-
idends to Treasury on the stocks sold as part of that
capital-raising bargain, to foreclose dividend payments
to private stockholders in that process, ¢f 12 U.S.C.
§ 1719(g)(1)(C)(vi), or to amend the terms of the Stock
Agreements. The dissenting opinion even admits that
FHFA’s actions prior to the Third Amendment — which
include the debt-inducing dividends paid under the
First and Second Amendments as well as the original
Stock Agreements — were “within the conservator role.”
See Dissenting Op. at 21.

What the institutional stockholders and dissent-
ing opinion take issue with, then, is the allocated
amount of dividends that FHFA negotiated to pay its
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financial-lifeline stockholder — Treasury — to the exclu-
sion of other stockholders, and that decision’s feared
impact on business operations in the future. But Sec-
tion 4617(f) prohibits us from wielding our equitable
relief to second-guess either the dividend-allocating
terms that FHFA negotiated on behalf of the Compa-
nies, or FHFA’s business judgment that the Third
Amendment better balances the interests of all parties
involved, including the taxpaying public, than earlier
approaches had. See County of Sonoma v. FHFA, 710
F.3d 987, 993 (9th Cir. 2013) (“[I]t is not our place to
substitute our judgment for FHFA’s[.]”). Because the
Third Amendment falls within FHFA’s broad conser-
vatorship authority under the Recovery Act, we must
enforce Section 4617(f)’s explicit prohibition on the eq-
uitable relief that the institutional stockholders seek.

B. Section 4617(f) Bars the Challenges to
FHFA’s Compliance with the APA

The institutional stockholders also claim that
FHFA’s adoption of the Third Amendment amounted
to arbitrary and capricious agency action in violation
of the APA. That argument cannot surmount Section
4617(f)’s barrier to equitable relief — the only form of
relief statutorily authorized for an APA violation. See
5 U.S.C. § 702 (allowing “action in a court * * * seeking
relief other than money damages”); Cohen v. United
States, 650 F.3d 717, 723 (D.C. Cir. 2011) (en banc). In-
deed, Section 4617(f)’s strict limitation on judicial re-
view would be an empty promise if it evaporated upon
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the assertion that FHFA’s actions ran afoul of some
other statute.

We accordingly “do not think it possible, in light of
the strong language of ” Section 4617(f) to read the Re-
covery Act’s grant of “‘powers’ and ‘authorities’ to in-
clude the limitation that those powers be subject to —
and hence enjoinable for non-compliance with — any
and all other federal laws.” See National Trust I, 995
F.2d at 240. Just as we cannot second-guess FHFA’s
conservatorship decisions under the Recovery Act, we
cannot quarterback those actions under the APA ei-
ther.

C. Section 4617(f) Bars the Challenges to
Treasury’s Compliance with the Recov-
ery Act and the APA

Lastly, the institutional stockholders argue that
declaratory and injunctive relief should be available
against Treasury because its own actions in signing on
to the Third Amendment both violated the Recovery
Act and were arbitrary and capricious in violation of
the APA. Those claims fall within Section 4617(f)’s
sweep as well.

To be sure, Section 4617(f) most explicitly bars ju-
dicial relief against FHFA, and not Treasury. But Sec-
tion 4617(f) also forecloses judicial relief that would
“affect” the exercise of FHFA’s “powers or functions” as
conservator or receiver. 12 U.S.C. § 4617(f). An action
“can ‘affect’ the exercise of powers by an agency with-
out being aimed directly at [that agency].” Hindes v.
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FDIC, 137 F.3d 148, 160 (3d Cir. 1998); see also
Telematics Int’l, Inc. v. NEMLC Leasing Corp., 967 F.2d
703,707 (1st Cir. 1992) (Enjoining a third party “would
have the same effect, from the FDIC’s perspective, as
directly enjoining the FDICI.]”).

In this case, the effect of any injunction or declar-
atory judgment aimed at Treasury’s adoption of the
Third Amendment would have just as direct and im-
mediate an effect as if the injunction operated directly
on FHFA. After all, it takes (at least) two to contract,
and the Companies, under FHFA’s conservatorship,
are just as much parties to the Third Amendment as
Treasury. One side of the agreement cannot exist with-
out the other.

Accordingly, Section 4617(f)’s prohibition on relief
that “affect[s]” FHFA applies here because the re-
quested injunction’s operation would have exactly the
same force and effect as enjoining FHFA directly. See
Dittmer Properties, L.P. v. FDIC, 708 F.3d 1011, 1017
(8th Cir. 2013) (“Dittmer’s request for injunctive relief
is barred by § 1821(j), even though the FDIC is no
longer the holder of the note, because the relief re-
quested — a declaration that the note is void as to
Dittmer — affects the FDIC’s ability to function as re-
ceiver in th[is] case.”).!*

14 See also Kuriakose v. Federal Home Loan Mortgage Corp.,
674 F.Supp.2d 483, 494 (S.D.N.Y. 2009) (“By moving to declare un-
enforceable the non-participation clause in Freddie Mac sever-
ance agreements, in essence Plaintiffs are seeking an order which
restrains the FHFA from enforcing this contractual provision in
the future. * * * [The Recovery Act] clearly provides that this
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The institutional stockholders argue that this case
is different because they claim Treasury “violated a
provision of federal law unrelated to the conduct of a
receivership.” Institutional Pls. Reply Br. at 25. But
Section 4617(f)’s plain language focuses on the
“[e]ffect” of “any action” on FHFA’s exercise of its pow-
ers; the cause of that effect is textually irrelevant.
What matters here is that the institutional stockhold-
ers’ claims against Treasury are integrally and inextri-
cably interwoven with FHFA’s conduct as conservator.
Specifically, the complaint alleges that Treasury vio-
lated a provision of the Recovery Act — the very same
law that governs FHFA’s conservatorship activities —
and that the Recovery Act prevented Treasury from en-
tering into the Third Amendment with the Companies,
operating at the direction of FHFA as conservator.
Such a holding would just be another way of declaring
that the Recovery Act barred FHFA from entering the
Companies into the Third Amendment with Treasury.
Treasury’s action thus cannot be enjoined without sim-
ultaneously unraveling FHFA’s own exercise of its
powers and functions.

In so holding, we have no occasion to decide
whether or how Section 4617(f) might apply to “an or-
der against a third party [that] would be of little con-
sequence to [FHFA’s] overall functioning as receiver”
or conservator, Hindes, 137 F.3d at 161, or to third-
party activities that are by their nature less interwo-
ven with FHFA’s judgments as conservator or receiver.

Court does not have the jurisdiction to interfere with such author-
ity.”).



47a

It is enough that, in this case, the direct and unavoid-
able effect of invalidating Treasury’s contract with the
Companies would be to void the contract with Treas-
ury that FHFA concluded on the Companies’ behalf.
That would be a “dramatic and fundamental” incursion

on FHFA’s exercise of its conservatorship authority.
Id."

IV. The Class Plaintiffs’ Claims

The class plaintiffs appeal the dismissal of their
claims against Treasury, the FHFA, and the Compa-
nies (as nominal defendants) for breach of fiduciary
duty,'® and against the FHFA and the Companies for

15 None of the cases that plaintiffs cite has anything to do
with third-party claims that would directly restrain or affect the
actions of a conservator. See, e.g., Ecco Plains, LLC v. United
States, 728 F.3d 1190, 1202 n.17 (10th Cir. 2013) (stating that Sec-
tion 1821(j) does not apply to a claim for money damages); Na-
tional Trust 11, 995 F.2d at 241 (characterizing Section 1821(j) as
“[t]he prohibition against restraining the FDIC” in a case that
only sought to restrain the FDIC itself).

16 The class plaintiffs named the Companies as nominal de-
fendants to their derivative claims on behalf of the Companies for
breach of fiduciary duty because “the corporation in a shareholder
derivative suit should be aligned as a defendant when the corpo-
ration is under the control of officers who are the target of the
derivative suit.” Knop v. Mackall, 645 F.3d 381, 382 (D.C. Cir.
2011).
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breach of contract and for breach of the implied cove-
nant of good faith and fair dealing.'” Two groups of in-
stitutional shareholders — namely, the Arrowood
plaintiffs and the Fairholme plaintiffs — likewise as-
serted common-law claims (in addition to their APA
claims) in district court. Because they neither made
their arguments for breach of contract and breach of
the implied covenant of good faith and fair dealing in
their opening brief nor incorporated those arguments
by reference to the class plaintiffs’ brief, they did not
properly preserve their appeal against the dismissal of
those claims. In view, however, of the unusual circum-
stances presented by the separate briefing for the con-
solidated cases that we required in this case, we shall
exercise our discretion under Federal Rule of Appellate
Procedure 2 to permit appeal of the order dismissing
those claims as if their arguments had been properly
preserved. Therefore, subsequent references to the
class plaintiffs are also applicable to the Arrowood and
Fairholme plaintiffs insofar as they concern claims for
breach of contract and breach of the implied covenant
of good faith and fair dealing.

The Fairholme plaintiffs also forfeited their claim
for breach of fiduciary duty against the FHFA by fail-
ing to raise in their opening brief the district court’s
alternative holding that the “claim is derivative ...
and, therefore, barred under § 4617(b)(2)(A)(1),” Perry

17 The FHFA and the Companies submitted a joint brief.
When describing their arguments on appeal, therefore, we will re-
fer to them collectively as the FHFA.
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Capital LLC, 70 F. Supp. 3d at 229 n.24. See Jankovic
v. Int’l Crisis Grp., 494 F.3d 1080, 1086 (D.C. Cir. 2007).
We see no reason to relieve them of the consequences
of this forfeiture.

A. The Claims Against Treasury

The class plaintiffs alleged that by executing the
Third Amendment Treasury violated fiduciary duties
to the Companies and their shareholders that are im-
posed by state corporate law because it is a controlling
shareholder in the Companies. We have subject matter
jurisdiction over the class plaintiffs’ claims for breach
of fiduciary duty against Treasury because “all civil ac-
tions to which [Freddie Mac] is a party shall be deemed
to arise under the laws of the United States, and the
district courts of the United States shall have original
jurisdiction of all such actions.” 12 U.S.C. § 1452(f); see
also Lackey v. Wells Fargo Bank, N.A., 747 F.3d 1033,
1035 n.2 (8th Cir. 2014) (“Because Freddie Mac is a
party to this case, the district court had original juris-
diction pursuant to 12 U.S.C. § 1452(f)”).18

18 'We previously have interpreted a so-called “Deemer
Clause” to provide jurisdiction under 28 U.S.C. § 1331, Auction Co.
of Am. v. FDIC, 132 F.3d 746, 751 (D.C. Cir. 1997), clarified on de-
nial of reh’g, 141 F.3d 1198 (1998), but have also held a Deemer
Clause instead grants jurisdiction “directly” under Article III, § 2
of the Constitution, A.I. Trade Fin., Inc. v. Petra Int’l Banking
Corp., 62 F.3d 1454, 1460 (D.C. Cir. 1995). Although we need not
decide which is the correct approach, we must assure ourselves
the Congress has “not expand[ed] the jurisdiction of the federal
courts beyond the bounds established by the Constitution.” Ver-
linden B.V. v. Cent. Bank of Nigeria, 461 U.S. 480, 491 (1983). For
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Whether sovereign immunity shields Treasury
from suit is a trickier question because the class plain-
tiffs forfeited any argument under the Federal Tort
Claims Act, 28 U.S.C. § 1346(b), by failing to respond to
Treasury’s contention that the FTCA is inapplicable.
Cf. NetworkIP, LLC v. FCC, 548 F.3d 116, 120 (D.C. Cir.
2008) (“[Alrguments in favor of subject matter jurisdic-
tion can be waived by inattention or deliberate
choice”). The class plaintiffs argue the APA provides an
alternate waiver of sovereign immunity for their

federally chartered organizations such as Freddie Mac, the Con-
gress may grant federal jurisdiction “so long as the legislature
does more than merely confer a new jurisdiction,” but also “en-
sure[s] the proper administration of some federal law (although
the disputed issues in any specific case may be confined to mat-
ters of state law).” A.I. Trade, 62 F.3d at 1461-62 (internal quota-
tion marks and brackets omitted).

Whether the Deemer Clause is constitutional depends upon
the substantive law anchoring that grant of federal jurisdiction
today, not just the legislation extant when the clause was enacted,
viz., the Emergency Home Finance Act of 1970, Pub. L. No. 91-
351, § 303(e)(2), 84 Stat. 450, 453. Federal law today governs the
composition and election of Freddie Mac’s board of directors, 12
U.S.C. § 1452(a)(2), limits its capital distributions, § 1452(b), sets
forth in detail both the powers of and limitations upon Freddie
Mac with respect to its purchase and disposition of mortgages,
§§ 1452(c), 1454(a), exempts the company from certain taxes,
§ 1452(e), and provides for conservatorship or receivership by the
FHFA, § 4617. Cf A.I. Trade, 62 F.3d at 1463. An issue of federal
law may well arise in a suit involving Freddie Mac and “the po-
tential application of that law provides a sufficient predicate for
the exercise of the federal judicial power.” Id. at 1462. The Con-
gress may, “by bringing all such disputes within the unifying ju-
risdiction of the federal courts,” avoid or ameliorate the potential
for “diverse interpretations of those substantive provisions” that
may prove “vexing to the very commerce” the provisions were un-
doubtedly “enacted to promote.” Id. at 1463.
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claims for breach of fiduciary duty against Treasury.
Under 5 US.C. § 702,

An action in a court of the United States seek-
ing relief other than money damages and stat-
ing a claim that an agency or an officer or
employee thereof acted or failed to act in an
official capacity or under color of legal author-
ity shall not be dismissed nor relief therein be
denied on the ground that it is against the
United States. . ..

We agree with the class plaintiffs with respect to their
pleas for declaratory relief against Treasury for sev-
eral reasons.

First, the class plaintiffs sought “relief other than
money damages,” to which the waiver of § 702 is lim-
ited, by requesting a declaration that Treasury
breached its fiduciary duties. Bowen v. Massachusetts,
487 U.S. 879, 893 (1988) (holding declaratory relief is
not “money damages”).!® Therefore, § 702 waives im-
munity for the class plaintiffs’ claims for breach of fi-
duciary duty insofar as they seek declaratory relief.

19 Contrary to the class plaintiffs’ assertions, however, their
request for “[s]uch other and further relief as the Court may deem
just and proper” does not qualify as non-monetary relief. J.A. 279
9 12. Such boilerplate requests — which refer to the proviso of Fed-
eral Rule of Civil Procedure 54(c) that a “final judgment should
grant the relief to which each party is entitled, even if the party
has not demanded that relief in its pleadings” — “come|[] into play
only after the court determines it has jurisdiction.” See Hedgepeth
ex rel. Hedgepeth v. Wash. Metro. Area Transit Auth., 386 F.3d
1148, 1152 n.2 (D.C. Cir. 2004) (Roberts, J.). The class plaintiffs do
not argue that their request for “disgorgement,” J.A. 278 { 5, is
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Second, § 702 waives Treasury’s immunity for the
claims for breach of fiduciary duty because they are not
founded upon a contract. The waiver in § 702 does not
apply “if any other statute that grants consent to suit
expressly or impliedly forbids the relief which is
sought.” See also Albrecht v. Comm. on Emp. Benefits,
357 F.3d 62, 67-68 (D.C. Cir. 2004). We have interpreted
the Tucker Act, 28 U.S.C. § 1491(a)(1), which waives
sovereign immunity for some claims “founded ...
upon” a contract and brought in the U.S. Court of Fed-
eral Claims, to “impliedly forbid[]” contract claims
against the Government from being brought in district
court under the waiver in the APA. Albrecht, 357 F.3d
at 67-68. Treasury on appeal does not dispute the class
plaintiffs’ characterization of their claims as not con-
tractual, though the agency argued in district court
that the claims were in essence a contract action be-
cause it “assumed [any fiduciary duties] in entering
into the [Stock Agreements]” with Fannie Mae and
Freddie Mac. Treasury Defs. Mem. in Support of Mot.
To Dismiss or for Summ. J., Doc. No. 19-1, at 44 In re
Fannie Mael/Freddie Mac Senior Preferred Stock Pur-
chase Agreement Class Action Litigs., 1:13-mc-01288
(Jan. 17,2014). That Treasury has not briefed the issue
on appeal does not, however, relieve us of our obliga-
tion to assure ourselves we have jurisdiction, see Steel
Co., 523 U.S. at 94; this obligation extends to sovereign
immunity because it is “jurisdictional in nature,” FDIC

not “money damages.” Nor do they invoke the request for rescis-
sion of the Third Amendment that appears outside of the prayer
for relief in their complaint.
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v. Meyer, 510 U.S. 471, 475 (1994), and may not be
waived by an agency’s conduct of a lawsuit, Dep’t of the
Army v. FLRA, 56 F.3d 273, 275 (D.C. Cir. 1995).

In order to determine whether an action is in
“its essence” contractual, we examine “the source of
the rights upon which the plaintiff bases its claims”
and “the type of relief sought (or appropriate).” Mega-
pulse, Inc. v. Lewis, 672 F.2d 959, 968 (D.C. Cir. 1982);
see also Albrecht, 357 F.3d at 68-69. The class plaintiffs
claim that, because it is the controlling shareholder,
Treasury owes the Companies and their shareholders
“fiduciary duties of due care, good faith, loyalty, and
candor.” J.A. 275 q 177; see also Derivative Compl.,
Doc. No. 39, at 27 { 74 In re Fannie Mae/Freddie Mac,
1:13-mc-01288 (July 30, 2014). These claims against
Treasury are not “a disguised contract action,” Mega-
pulse, Inc., 672 F.2d at 968, because they do not seek to
enforce any duty imposed upon Treasury by the Stock
Agreements — the only relevant contracts to which
Treasury is a party. Although any fiduciary duty alleg-
edly owed by Treasury as a controlling shareholder in
the Companies arose from its purchase of shares pur-
suant to the Stock Agreements, we do not think that
“any case requiring some reference to . . . a contract is
necessarily on the contract and therefore directly
within the Tucker Act.” Id. at 967-68. The class plain-
tiffs do not contend Treasury breached the terms of the
Stock Agreements nor otherwise invoke them except to
establish that Treasury is a controlling shareholder.
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The relief the class plaintiffs seek does not further
illuminate whether their claims are essentially con-
tractual. In Megapulse, we held the action was not
founded upon a contract in part because the plaintiffs
sought no specific performance of the contract and no
damages, 672 F.2d at 969, presumably because specific
performance is an explicitly contractual remedy and
because “damages are a prototypical contract remedy,”
A & S Council Oil Co. v. Lader, 56 F.3d 234, 240 (D.C.
Cir. 1995). Here, the class plaintiffs seek a declaration
that Treasury breached its fiduciary duties and an
award of “compensatory damages” in favor of the Com-
panies. These forms of relief are not specific to actions
that sound in contract, cf. Spectrum Leasing Corp. v.
United States, 764 F.2d 891, 894-95 (D.C. Cir. 1985)
(concluding a claim was essentially contractual in part
because the relief sought amounted to “the classic con-
tractual remedy of specific performance”), and any re-
lief would not be determined by reference to the terms
of the contract, cf Albrecht, 357 F.3d at 69 (concluding
a claim was essentially contractual in part because a
contract would “determine whether the relief sought
... 1s available”).?’ The plaintiffs also seek rescission

20 The class plaintiffs also request “disgorgement” in favor of
the Companies, but they do not explain further what measure of
relief they seek and on appeal they appear to characterize the plea
as one for damages. We do not take the class plaintiffs to seek
more than restitution of the dividends paid to Treasury pursuant
to the Third Amendment and in excess of the 10% dividend, be-
cause they have not alleged that Treasury has otherwise profited
from its execution of the Third Amendment. Restitution of the
benefits conferred by a plaintiff is not specific to claims for breach
of contract, 1 DaN B. DoBBS, LAwW oF REMEDIES § 4.1(1), pp. 552-53
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with respect to their claim regarding Fannie Mae. This
plea does not render the claim essentially contractual
even though rescission is typically a remedy for breach
of contract because there is no question that any
breach of contract claim would concern the Purchase
Agreement and the class plaintiffs seek rescission of
only the Third Amendment. In sum, the Tucker Act
does not “impliedly forbid[]” us from awarding relief
against Treasury based on the waiver of immunity in
§ 702 because the class plaintiffs’ claims are not
founded upon a contract.

Third, Treasury’s argument that § 702 does not
waive its immunity from suit for state law claims is
foreclosed by our precedent. We have “repeatedly” and
“expressly” held in the broadest terms that “the APA’s
waiver of sovereign immunity applies to any suit
whether under the APA or not.” Trudeau v. FTC, 456
F.3d 178, 186 (D.C. Cir. 2006) (internal quotation
marks omitted). Furthermore, we concluded in United
States Information Agency v. Krc, 989 F.2d 1211 (D.C.
Cir. 1993), that § 702 waived sovereign immunity for a
(presumably) state tort claim against the Government
because the FTCA did not “impliedly forbid” the non-
monetary relief the plaintiff sought. Id. at 1216 (citing
§ 702).

Fourth, the class plaintiffs forthrightly point out
that we have held “the waiver of sovereign immunity
under § 702 is limited by the ‘adequate remedy’ bar of

(2d ed. 1993), so the plea for disgorgement does not alter our anal-
ysis.
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§ 704,” Nat’l Wrestling Coaches Ass’n v. Dep’t of Educ.,
366 F.3d 930, 947 (D.C. Cir. 2004) (quoting 5 U.S.C.
§ 704); see also Transohio Sav. Bank v. Dir., OTS, 967
F.2d 598, 607 (D.C. Cir. 1992), and go on to argue we
should look to more recent authority that contradicts
those holdings, see Trudeau, 456 F.3d at 187-89. Again,
that Treasury has no response to this point does not
relieve us of our duty to ascertain whether Treasury’s
immunity has been waived. We agree with the class
plaintiffs that the holdings in National Wrestling and
Transohio Savings are no longer good law.

Section 704 provides that “final agency action for
which there is no other adequate remedy in a court [is]
subject to judicial review.” 5 U.S.C. § 704. In Cohen v.
United States, 650 F.3d 717 (D.C. Cir. 2011) (en banc),
after first concluding that immunity from suit was
waived by § 702 with nary a mention of the adequate
remedy bar of § 704, id. at 722-31, we held that
whether there is an “other adequate remedy” for the
purpose of § 704 determines whether a litigant states
“a valid cause of action” under the APA. Id. at 731. We
did not expressly speak to whether the adequate rem-
edy bar limits immunity, but it strains credulity to
think the choice to address the adequate remedy bar
not as a condition of immunity, but instead as a re-
quirement for a cause of action, was not deliberate in
that case.

A further reason for this reading of Cohen is that
we there cited approvingly, id. at 723, our prior holding
in Trudeau, 456 F.3d 178, that the requirement of final
agency action in § 704 is not a condition of the waiver
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of immunity in § 702, but instead limits the cause of
action created by the APA, id. at 187-89. The holding
of Trudeau and its endorsement in Cohen clearly over-
ride National Wrestling and Transohio Savings: We see
no textual or logical basis for construing § 704 — which
limits judicial review to “final agency action for which
there is no other adequate remedy” — to condition a
waiver of sovereign immunity on the absence of an ad-
equate remedy but not on the presence of final agency
action. In Trudeau we concluded the finality require-
ment does not bear upon the waiver of immunity in
§ 702 because the waiver “is not limited to APA cases —
and hence . . . it applies regardless of whether the ele-
ments of an APA cause of action [under § 704] are sat-
isfied.” Id. at 187. This reasoning applies equally to the
adequate remedy bar. See Viet. Veterans of Am. v.
Shinseki, 599 F.3d 654, 661 (D.C. Cir. 2010) (relying in
part upon our holding that the finality requirement no
longer limits a court’s subject matter jurisdiction to
reach the same conclusion for the adequate remedy bar
and referring to them collectively as the “the APA’s re-
viewability provisions”).

Furthermore, in a departure from prior cases, we
have several times recognized that the finality require-
ment and adequate remedy bar of § 704 determine
whether there is a cause of action under the APA, not
whether there is federal subject matter jurisdiction.
Cent. for Auto Safety v. Nat’l Highway Traffic Safety
Admin., 452 F.3d 798, 805-06 (D.C. Cir. 2006); Trudeau,
456 F.3d at 183-85; Shinseki, 599 F.3d at 661; Cohen,
650 F.3d at 731 & n.10. Reading § 704 to limit only the
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cause of action that may be brought under the APA and
not the grant of immunity in § 702 is in line with our
new understanding of § 704 as narrowly focused upon
the requirements for the APA cause of action. We
therefore hold that § 702 waives Treasury’s immunity
regardless whether there is another adequate remedy
under § 704 because the absence of such a remedy is

instead an element of the cause of action created by the
APA.

In sum, pursuant to 12 U.S.C. § 1452(f) and 28
U.S.C. § 1291, we have subject matter jurisdiction over
the class plaintiffs’ claims against Treasury for breach
of fiduciary duty, and the Congress waived the agency’s
immunity from suit for these claims, insofar as they
are for declaratory relief, in the APA, 5 U.S.C. § 702. We
nonetheless affirm the district court’s dismissal of the
claims for a declaratory judgment. As discussed in
greater detail above, supra at 37-40, 12 U.S.C.
§ 4617(f) bars us from awarding equitable relief
against Treasury with respect to the Third Amend-
ment because doing so would impermissibly “restrain
or affect the exercise of powers or functions of the
[FHFA] as a conservator.”
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B. The Claims Against the FHFA and the
Companies

The class plaintiffs sued the FHFA (and the Com-
panies, as nominal defendants) for breach of fiduciary
duties imposed on a corporation’s management under
state law. They also alleged claims against the FHFA
and the Companies for breach of contract and breach
of the implied covenant of good faith and fair dealing.
We have subject matter jurisdiction over the class
plaintiffs’ claims under 12 U.S.C. § 1452(f). As men-
tioned above, our obligation to assure ourselves we
have jurisdiction, see Steel Co., 523 U.S. at 94, extends
to sovereign immunity because it is jurisdictional,
Meyer, 510 U.S. at 475. “A waiver . . . must be unequiv-
ocally expressed in statutory text,” Lane v. Pena, 518
U.S. 187,192 (1996), so the Government may not waive
immunity merely by its conduct in a lawsuit, Dep’t of
the Army, 56 F.3d at 275. We therefore disregard
FHFA’s point that the agency, “in its capacity as Con-
servator, has not asserted sovereign immunity with re-
spect to [its] execution of the Third Amendment.”
FHFA July 2016 Supp. Br. at 4.

Assuming the FHFA has sovereign immunity
when it acts on behalf of the Companies as conservator,
cf- Auction Co. of Am. v. FDIC, 141 F.3d 1198, 1201-02
(D.C. Cir. 1998) (holding a suit against the FDIC was a
suit against the United States for purposes of jurisdic-
tion and sovereign immunity where the FDIC “did not
act as receiver for any particular depository”), the Con-
gress has waived the agency’s immunity by consenting
to suit. The Congress has granted Freddie Mac “power
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... to sue and be sued ... in any State, Federal, or
other court,” 12 U.S.C. § 1452(c)(7), and has granted
Fannie Mae the same “power . . . to sue and to be sued
. . .in any court of competent jurisdiction, State or Fed-
eral,” id. § 1723a(a). The FHFA “by operation of law|]
immediately succeed[ed] to ... all ... powers” of the
Companies upon its appointment as conservator — in-
cluding the Companies’ power to sue and be sued — un-
der the so-called Succession Clause of the Recovery
Act. Id. § 4617(b)(2)(A)1). Such a statutory grant of
power to “sue and be sued” constitutes an “unequivo-
cally expressed” waiver of sovereign immunity. United
States v. Nordic Vill. Inc., 503 U.S. 30, 33-34 (1992); see
also Meyer, 510 U.S. at 475.%

By providing for the FHFA to succeed to the
Companies’ power to sue and be sued, the Congress
has given its express consent that the FHFA is subject
to suit in the same way the Companies would other-
wise be when the agency acts on their behalf as conser-
vator. This understanding is borne out by the FHFA’s
other functions under the Succession Clause, which
further provides that the FHFA succeeds to “all rights,
titles, powers, and privileges of the regulated entity.”
§ 4617(b)(2)(A)(1). The Supreme Court interpreted the
nearly identical provision in FIRREA to “place[] the
FDIC in the shoes of the [entity in receivership], to

21 We need not reach the question whether the FHFA’s con-
servatorship of Fannie Mae and Freddie Mac endows the Compa-
nies with sovereign immunity because their “sue and be sued”
clauses would waive any immunity.
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work out its claims under state law.” O’Melveny & My-
ers v. FDIC, 512 U.S. 79, 86-87 (1994) (interpreting 12
U.S.C. § 1821(d)(2)(A)(1)). The Recovery Act further em-
powers the FHFA, as conservator, to “take over the as-
sets of and operate the [Companies] with all the
powers of [their] shareholders, . . . directors, and . . . of-
ficers” and to “perform all functions of the [Companies]
in the name of the [Companies].” 12 U.S.C.
§ 4617(b)(2)(B)(1), (iii).

What if the class plaintiffs’ claims for breach of fi-
duciary duty are cognizable under the FTCA, 28 U.S.C.
§ 1346(b)? The FTCA does not withdraw the Con-
gress’s waiver of immunity in this case, for the FTCA
provides:

The authority of any federal agency to sue and
be sued in its own name shall not be construed
to authorize suits against such federal agency
on claims which are cognizable under [the
FTCAI, and the remedies provided by this ti-
tle in such cases shall be exclusive.

28 U.S.C. § 2679(a). The Congress has not, however,
authorized the FHFA to be sued “in its own name”
by enacting a “sue and be sued” clause specifically for
the agency. Instead, the Congress has granted the
FHFA the power to be sued just as the Companies
would be absent a conservatorship insofar as the
agency steps into the shoes of the Companies and acts
on their behalf to defend alleged breaches of their obli-
gations. Because the Companies, pre-conservatorship,
were not affected by the FTCA proviso cited above, nei-
ther is the FHFA when it is sued for an action taken
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on their behalf — in this case, the Third Amendment.??
Nor would the Tucker Act, 28 U.S.C. § 1491(a)(1), re-
quire the class plaintiffs to file their claims for breach
of contract in the Court of Federal Claims. “If a sepa-
rate waiver of sovereign immunity and grant of juris-
diction exist, district courts may hear cases over which,
under the Tucker Act alone, the Court of Federal
Claims would have exclusive jurisdiction.” Auction Co.
of Am. v. FDIC, 132 F.3d 746, 752 n.4 (D.C. Cir. 1997)
(suit for breach of contract), clarified on denial of reh’g,
141 F.3d 1198 (1998).

2 Tt follows that the FTCA does not apply to Fannie Mae or
Freddie Mac either, even though the FHFA, as conservator, exer-
cises complete control over the Companies. The statute provides
that the remedies set forth in the FTCA “shall be exclusive” de-
spite any “sue and be sued” clause of a “federal agency,” 28 U.S.C.
§ 2679(a), which includes “corporations primarily acting as in-
strumentalities or agencies of the United States, but does not in-
clude any contractor with the United States,” id. §2671.
Generally, we determine whether a defendant is such a corpora-
tion that is subject to the FTCA by examining whether the Fed-
eral Government has the power “‘to control the detailed physical
performance of the [corporation].”” Macharia v. United States, 334
F.3d 61, 68 (D.C. Cir. 2003) (quoting United States v. Orleans, 425
U.S. 807,814 (1976)). As we have just concluded, however, the Re-
covery Act evinces the Congress’s intention to “place[]” the FHFA
“in the shoes” of the Companies, O’Melveny & Myers, 512 U.S. at
86-87, which become wards of the Government. The Companies
therefore remain subject to suit as private corporations for viola-
tions of state law just as they were before the FHFA was ap-
pointed conservator.
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1. The Succession Clause

The FHFA and the class plaintiffs dispute
whether the common-law claims against the agency
are barred by the so-called Succession Clause, which
provides that the FHFA, as conservator, “succeed[s] to”
the stockholders’ rights “with respect to” the Compa-
nies and their assets, 12 U.S.C. § 4617(b)(2)(A)1). In
Kellmer v. Raines, 674 F.3d 848 (D.C. Cir. 2012), we
held the Succession Clause “plainly transfers [to the
FHFA the] shareholders’ ability to bring derivative
suits” on behalf of the Companies, but left open
whether it transfers claims as to which the FHFA
would face a manifest conflict of interest. Id. at 850.

The class plaintiffs argue the Succession Clause
should not be read to bar their derivative claims for
breach of fiduciary duty because the FHFA would face
a conflict of interest in pursuing, on behalf of the Com-
panies, claims against itself. They also argue the Suc-
cession Clause does not apply to their direct claims for
breach of contract and for breach of fiduciary duty. The
FHFA responds that the Succession Clause transfers
to it the right to bring derivative suits without excep-
tion, that all the claims of the class plaintiffs are deriv-
ative, and that the Succession Clause also transfers
any direct claims to the agency.

The district court held the statute bars all the
class plaintiffs’ claims and dismissed them “pursuant
to [Federal Rule of Civil Procedure] 12(b)(1) for lack of
standing,” Perry Capital LLC, 70 F.Supp.3d at 233, 235
n.39, 239 n.45, but whether the Succession Clause bars
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the claims has no bearing upon standing under Article
III of the Constitution of the United States. See Lujan
v. Defs. of Wildlife, 504 U.S. 555, 560-61 (1992). The dis-
trict court’s error, however, is of no moment; we simply
examine the issue under Rule 12(b)(6). EEOC v. St.
Francis Xavier Parochial Sch., 117 F.3d 621, 624 (D.C.
Cir. 1997) (“Although the district court erroneously dis-
missed the action pursuant to Rule 12(b)(1), we could
nonetheless affirm the dismissal if dismissal were oth-
erwise proper based on failure to state a claim under
Federal Rule of Civil Procedure 12(b)(6)”).

We conclude the Succession Clause transfers to
the FHFA without exception the right to bring deriva-
tive suits but not direct suits. The class plaintiffs’
claims for breach of fiduciary duty are derivative and
therefore barred, but their contract-based claims are
direct and may therefore proceed.

a. The Succession Clause bars deriv-
ative suits, but not direct suits

The Recovery Act transfers some of the share-
holders’ rights to the FHFA during conservatorship
and receivership and provides that others are retained
by the shareholders during conservatorship but termi-
nated during receivership. Specifically, the Succession
Clause provides that “as conservator or receiver” the
FHFA “shall . . . by operation of law, immediately suc-
ceed to ... all rights, titles, powers, and privileges of
the regulated entity, and of any stockholder ... with
respect to the regulated entity and [its] assets.”
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§ 4617(b)(2)(A)(3). The Recovery Act further limits
shareholders’ rights during receivership by providing
that the FHFA’s appointment as receiver and conse-
quent succession to the shareholders’ rights “termi-
nate[s] all rights and claims that the stockholders . ..
of the regulated entity may have against the assets or
charter of the regulated entity or the [FHFA] ... ex-
cept for their right to payment, resolution, or other sat-
isfaction of their claims” in the administrative claims
process. § 4617(b)(2)(K)(1).

The Recovery Act thereby transfers to the
FHFA all claims a shareholder may bring derivatively
on behalf of a Company whilst claims a shareholder
may lodge directly against the Company are retained
by the shareholder in conservatorship but terminated
during receivership. The Act distinguishes between the
transfer of rights “with respect to the regulated entity
and [its] assets” in the Succession Clause and the ter-
mination of rights “against the assets or charter of the
regulated entity” in § 4617(b)(2)(K)(1). Rights “with re-
spect to” a Company and its assets are only those an
investor asserts derivatively on the Company’s behalf.
Cf. Levin v. Miller, 763 F.3d 667, 672 (7th Cir. 2014) (so
interpreting the analogous provision of FIRREA, 12
U.S.C. § 1821(d)(2)(A)1)). Rights and claims “against
the assets or charter of the regulated entity” are an in-
vestor’s direct claims against and rights to the assets
of the Company once it is placed in receivership in or-
der to be liquidated, see 12 U.S.C. § 4617(b)(2)(E); that
the Recovery Act terminates such rights and claims in
receivership indicates that shareholders’ direct claims
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against and rights in the Companies survive during
conservatorship.?

This reading is borne out by the statutory context.
If the Succession Clause transferred all of the stock-
holders’ rights to the FHFA in conservatorship and re-
ceivership, as the FHFA contends, then they would
have no rights left to assert during the administrative
claims process should a Company be liquidated. That
result is plainly precluded by § 4617(b)(2)(K)(i), which
excepts from termination upon the FHFA’s appoint-
ment as receiver a shareholder’s “right to payment,
resolution, or other satisfaction of [his or her] claims.”
Furthermore, we see the logic in permitting the share-
holders to retain their rights to bring suit against a
Company during conservatorship and terminating
those rights when the Agency institutes an adminis-
trative claims process as required when it becomes a
receiver. See 12 U.S.C. § 4617(b)(3)-(5). We note that
the Federal Circuit recently held, albeit without con-
sidering the Succession Clause, that Fannie Mae’s for-
mer Chief Financial Officer had no takings claim based

% The FHFA argues that “[blecause the Conservator already
can pursue derivative claims belonging to the Enterprises, the
statutory phrase ‘rights . . . of any stockholder’ only has meaning
if it encompasses direct claims.” FHFA Br. at 48. This argument
is foreclosed by Kellmer, where we determined the Succession
Clause “plainly transfers [to the FHFA the] shareholders’ ability
to bring derivative suits,” 674 F.3d at 850, and it overlooks that,
when the Companies are in conservatorship, the Succession
Clause functions not only to grant the FHFA powers, but also to
take powers from the shareholders.
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on the company’s failure — pursuant to FHFA’s regula-
tions — to pay severance benefits as mandated by his
employment contract because the CFO “was left with
the right to enforce his contract against Freddie Mac
in a breach of contract action . . . under state contract
law.” Piszel v. United States, 833 F.3d 1366, 1377 (Fed.
Cir. 2016).

The class plaintiffs argue that because, as share-
holders, they retain rights in the Companies during a
conservatorship, the Succession Clause should be read
to permit them to sue derivatively to protect those
rights when the FHFA has a conflict of interest. They
point to the decisions of two other circuits interpreting
12 U.S.C. § 1821(d)(2)(A), a nearly identical provision
in FIRREA, to permit such an exception. See First
Hartford Corp. Pension Plan & Tr. v. United States, 194
F.3d 1279, 1295 (Fed. Cir. 1999); Delta Sav. Bank v.
United States, 265 F.3d 1017, 1022-23 (9th Cir. 2001).
Contrary to the class plaintiffs’ assertions, two circuit
court decisions do not so clearly “settle[] the meaning
of [the] existing statutory provision” in FIRREA that
we must conclude the Congress intended sub silentio
to incorporate those rulings into the Recovery Act. Mer-
rill Lynch v. Dabit, 547 U.S. 71, 85 (2006).

Nor are we convinced by the reasoning of those
two cases that the Succession Clause implicitly excepts
derivative suits where the FHFA would have a conflict
of interest. The courts in those cases thought it would
be irrational to transfer to an agency the right to sue
itself derivatively because “the very object of the deriv-
ative suit mechanism is to permit shareholders to file
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suit on behalf of a corporation when the managers or
directors of the corporation, perhaps due to a conflict
of interest, are unable or unwilling to do so.” First
Hartford, 194 F.3d at 1295; see also Delta Sav., 265 F.3d
at 1022-23 (extending the exception to suits against
certain agencies with which the conservator or re-
ceiver has an “interdependent” relationship and “man-
agerial and operational overlap”). As the district court
in this case noted, however, it makes little sense to
base an exception to the rule against derivative suits
in the Succession Clause “on the purpose of the ‘deriv-
ative suit mechanism,”” rather than the plain statu-
tory text to the contrary. See Perry Capital LLC, 70
F.Supp.3d at 230-31. We therefore conclude the Succes-
sion Clause does not permit shareholders to bring de-
rivative suits on behalf of the Companies even where
the FHFA will not bring a derivative suit due to a con-
flict of interest.

b. The class plaintiffs’ claims for
breach of fiduciary duty are deriv-
ative but their contract-based
claims are direct and may proceed

Having concluded the Succession Clause extends
to derivative, but not direct, claims, it follows that the
class plaintiffs’ claims for breach of fiduciary duty are
barred but their contract-based claims may proceed.
The class plaintiffs contend they asserted both direct
and derivative claims for breach of fiduciary duty, al-
leging a direct claim against the FHFA “with respect
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to...Fannie Mae” under Delaware law.2* Class Pls. Br.
at 21-22. In order to determine whether these claims

24 The district court applied Delaware law to the class plain-
tiffs’ common-law claims. See Perry Capital LLC, 70 F.Supp.3d at
235 n.39, 236, 238, 239 n.45. On appeal, all parties agree we
should apply Delaware law to claims regarding Fannie Mae and
Virginia law to those regarding Freddie Mac. The parties have
thereby waived any objection to the district court’s application of
Delaware law to claims regarding Fannie Mae. See A-L Assocs.,
Inc. v. Jorden, 963 F.2d 1529, 1530 (D.C. Cir. 1992) (applying law
“[t]he court below held, and the parties agree,” was applicable);
Patton Boggs LLP v. Chevron Corp., 683 F.3d 397, 403 (D.C. Cir.
2012); Jannenga v. Nationwide Life Ins. Co., 288 F.2d 169, 172
(D.C. Cir. 1961); c¢f Milanovich v. Costa Crociere, S.p.A., 954 F.2d
763, 766 (D.C. Cir. 1992) (applying U.S. contract principles to de-
termine whether a contractual choice-of-law provision was valid
where the district court had applied those principles because
“both parties here have assumed that American contract law prin-
ciples control”). Accord, e.g., Williams v. BASF Catalysts LLC, 765
F.3d 306, 316 (3d Cir. 2014) (holding that “parties may waive
choice-of-law issues” in part because “choice-of-law questions do
not go to the court’s jurisdiction”). We have occasionally held a
party forfeited any objection to the district court’s choice of law in
part because we could detect no “error,” Wash. Metro. Area Transit
Auth. v. Georgetown Univ., 347 F.3d 941, 945 (D.C. Cir. 2003); Nello
L. Teer Co. v. Wash. Metro. Area Transit Auth., 921 F.2d 300, 302
n.2 (D.C. Cir. 1990), or “apparent error” in the district court’s
choice, Burke v. Air Serv Int’l, Inc., 685 F.3d 1102, 1105 (D.C. Cir.
2012). We do not read these cases to have established a standard
for forfeiture or waiver particular to choice of law, especially con-
sidering none indicated that the absence of an error or “apparent”
error was necessary to the outcome. In this case, we see no reason
to deviate from the district court’s selection of Delaware law for
the claims regarding Fannie Mae.

We need not address whether the district court should have
applied Virginia law to the claims regarding Freddie Mac because,
for purposes of this appeal, Delaware and Virginia law dictate the
same result, see Aref v. Lynch, 833 F.3d 242, 262 (D.C. Cir. 2016)
(“We need not determine which state’s law applies . . . because the
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are direct or derivative, we must examine (1) “[w]ho
suffered the alleged harm” and (2) “who would receive
the benefit of the recovery.” Tooley v. Donaldson,
Lufkin & Jenrette, Inc., 845 A.2d 1031, 1035 (Del.
2004); see also Gentile v. Rossette, 906 A.2d 91, 99-101
(Del. 2006). A suit is direct if “[t]he stockholder ...
demonstrate[s] that the duty breached was owed to the
stockholder” and that “[t]he stockholder’s claimed di-
rect injury [is] independent of any alleged injury to the
corporation.” Tooley, 845 A.2d at 1039.

The class plaintiffs did not plead a direct claim for
breach of fiduciary duty because they did not seek re-
lief that would accrue directly to them. They instead
requested a declaration that, “through the Third
Amendment, Defendant[] FHFA . . . breached [its] . . .
fiduciary dut[y] to Fannie Mae,” and sought an award
of “compensatory damages and disgorgement in favor
of Fannie Mae.” J.A. 278 {] 4-5. Both forms of relief
would benefit Fannie Mae directly and the sharehold-
ers only derivatively. See Tooley, 845 A.2d at 1035. The
class plaintiffs also asked the district court to declare
the Third Amendment was not “in the best interests of

result is the same under all three” potentially applicable laws);
Skirlick v. Fid. & Deposit Co. of Md., 852 F.2d 1376, 1377 (D.C. Cir.
1988) (same), and the parties have waived any contention that yet
another law should displace the district court’s choice. The district
court also cited federal case law in evaluating whether the class
plaintiffs had a contractual right to dividends, Perry Capital LLC,
70 F.Supp.3d at 237 & n.41, but the cited federal decisions do not
displace state contract law, cf. O’Melveny & Myers, 512 U.S. at 85-
89 (rejecting the argument that federal common law should gov-
ern tort claims lodged by the FDIC).
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Fannie Mae or its shareholders, and constituted waste
and a gross abuse of discretion,” J.A. 278 { 3, but a dec-
laration that only partially resolves a cause of action
does not remedy any injury. Cf. Calderon v. Ashmus,
523 U.S. 740, 746-47 (1998) (holding that the case or
controversy requirement of Article III was not satisfied
where a prisoner sought a declaratory judgment as to
the validity of a defense a state was likely to raise in
his habeas action). In the introductory portion of their
complaint, the class plaintiffs also sought rescission of
the Third Amendment to remedy the alleged breach of
fiduciary duty, but the class plaintiffs requested this
relief only for their derivative claim. J.A. 215 3 (“This
is also a derivative action brought by Plaintiffs on be-
half of Fannie Mae, seeking . . . equitable relief, includ-
ing rescission, for breach of fiduciary duty”), 226 27
(“[TThis action also seeks, derivatively on behalf of Fan-
nie Mae, an award of . . . equitable relief with respect
to such breach, including rescission of the Third
Amendment”).

In any event, the class plaintiffs forfeited in dis-
trict court any argument that their claim for breach of
fiduciary duty is direct. In its motion to dismiss, the
FHFA contended the class plaintiffs’ claims for breach
of fiduciary duty were derivative, but the class plain-
tiffs did not respond by arguing they asserted a direct
claim. Although they occasionally referred to the
FHFA'’s fiduciary duties to the shareholders, the class
plaintiffs did not develop any argument that the claims
are direct and instead discussed separately why the
Succession Clause does not bar “Their Direct Contract-
Based Claims,” Mem. in Opp’n to Mot. to Dismiss, Doc.
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No. 33 at 25 In re Fannie Mae/Freddie Mac, 1:13-mc-
01288 (Mar. 21, 2014) (hereinafter Class Pls. Opp’n to
Mot. to Dismiss), and “Their Derivative Claims” for
breach of fiduciary duty, id. at 32. The class plaintiffs
then characterize their only count of breach of fiduci-
ary duty as asserting “derivative claims.” Id.

The class plaintiffs ask for a “remand to allow
[them] to pursue their direct fiduciary breach claims
regarding the Fannie Mae Third Amendment.” Class
Pls. Br. at 23. At oral argument they cited DKT Memo-
rial Fund v. Agency for International Development, 810
F.2d 1236 (D.C. Cir. 1987), in which this court, “in the
interest of justice,” granted counsel’s motion at oral ar-
gument to amend the complaint in order to correct an
inadvertent error and then ruled the claims, as
amended, were not subject to dismissal upon the
grounds asserted by the defendants. Id. at 1239. In this
case the class plaintiffs ask us to grant them leave to
amend the complaint to add a new claim they are not
asking us to rule on but instead want to pursue in dis-
trict court. We see no reason to oust the district judge
from making that decision in the first instance when
the case returns to district court for further proceed-
ings on certain of the plaintiffs’ contract-based claims.

The district court also held the class plaintiffs’
contract-based claims were derivative. Perry Capital
LLC, 70 F.Supp.3d at 235 & n.39, 239 n.45. Contrary
to the FHFA’s assertions, the class plaintiffs suffi-
ciently appealed this ruling. Their statement of issues
on appeal comprises whether the Succession Clause
“bars any of Appellants’ claims in this action.” Further-
more, that the class plaintiffs’ contract-based claims
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are direct is apparent from their extensive discussion
of the FHFA’s alleged breach of their contractual
rights and the harm the alleged breach caused them.

Indeed, the contract-based claims are obviously di-
rect “because they belong to” the class plaintiffs “and
are ones that only [the class plaintiffs] can assert.”
Citigroup Inc. v. AHW Inv. P’ship, 140 A.3d 1125, 1138
(Del. 2016). These are “not claims that could plausibly
belong to” the Companies because they assert that the
Companies breached contractual duties owed to the
class plaintiffs by virtue of their stock certificates. Id.
We therefore do not subject them to the two-part test
set forth in Tooley, which determines “when a cause of
action for breach of fiduciary duty or to enforce rights
belonging to the corporation itself must be asserted de-
rivatively.” NAF Holdings, LLC v. Li & Fung (Trading)
Ltd., 118 A.3d 175, 176 (Del. 2015). The two-part test
is necessary “[blecause directors owe fiduciary duties
to the corporation and its stockholders, [and] there
must be some way of determining whether stockhold-
ers can bring a claim for breach of fiduciary duty di-
rectly, or whether a particular fiduciary duty claim
must be brought derivatively.” Citigroup Inc., 140 A.3d
at 1139 (footnote omitted). Tooley has no application
“when a plaintiff asserts a claim based on the plain-
tiff’s own right.” Id. at 1139-40; El Paso Pipeline GP
Co. v. Brinckerhoff, 2016 WL 7380418, at *9 (Del. Dec.
20, 2016) (“[W]hen a plaintiff asserts a claim based
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upon the plaintiff’s own right . .. Tooley does not ap-
p1y77)'25

2. The Class Plaintiffs’ contract-based
claims

As a preliminary matter, the class plaintiffs assert
the bar to equitable relief of 12 U.S.C. § 4617(f), dis-
cussed above, does not apply “to equitable claims re-
lated to contractual breaches,” Class Pls. Br. at 34-35,
but this argument is forfeit because it was not raised
in district court. Bennett v. Islamic Republic of Iran,
618 F.3d 19, 22 (D.C. Cir. 2010). Accordingly, we evalu-
ate the class plaintiffs’ contract-based claims only in-
sofar as they seek damages. As discussed in greater
detail above, supra at 17-37, an award of equitable re-
lief against the FHFA with respect to the Third
Amendment would impermissibly “restrain or affect
the exercise of powers or functions of the [FHFA] as a
conservator,” § 4617(f), and a similar award against
the Companies would plainly achieve the same result.

% The class plaintiffs (the only party to address on the merits
whether the contract-based claims are direct or derivative) cite
only Delaware law in addressing the claims for breach of contract
as to both Fannie Mae and Freddie Mac despite their assumption
that Virginia law governs claims against Freddie Mac. The issue
need detain us no further because we have found no indication
Virginia would classify the breach of contract claims as derivative.
Cf. Simmons v. Miller, 261 Va. 561,573,544 S.E.2d 666, 674 (2001)
(“A derivative action is an equitable proceeding in which a share-
holder asserts, on behalf of the corporation, a claim that belongs
to the corporation rather than the shareholder. . . . [Aln action for
injuries to a corporation cannot be maintained by a shareholder
on an individual basis and must be brought derivatively.”).
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The class plaintiffs next challenge the district court’s
dismissal under Rules 12(b)(1) and (6) of their claims
against the FHFA and the Companies for breach of
contract and breach of the implied covenant as to the
provisions in the stock certificates dealing with voting
and dividend rights and liquidation preferences. Upon
de novo review, Kim v. United States, 632 F.3d 713, 715
(D.C. Cir. 2011), we affirm the dismissal of all claims
except for those regarding the liquidation preferences
and the claim for breach of implied covenant regarding
dividend rights.

a. Voting rights

The class plaintiffs contend the Third Amendment
violates their stock certificates that, with some varia-
tions not relevant here, provide that a vote of two
thirds of the stockholders is required “to authorizle],
effect[] or validat[e] the amendment, alteration, sup-
plementation or repeal of any of the provisions of [the]
Certificate if such [action] would materially and ad-
versely affect the . . . terms or conditions of the [stock].”
J.A. 251. The class plaintiffs claim they were entitled
to vote on the Third Amendment because it “nullif[ied]
their right ever to receive a dividend or liquidation dis-
tribution,” and thereby “materially and adversely af-
fect[ed]” them. Class Pls. Reply Br. at 11. The FHFA
does not respond to this argument on appeal, and the
district court nowhere addressed it in dismissing the
contract-based claims. We nonetheless affirm the dis-
trict court’s dismissal. Although the Third Amendment
makes it impossible for the class plaintiffs to receive
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dividends or a liquidation preference, it was not an “al-
teration, supplementation or repeal of . . . provisions”
in the certificates. Those provisions guarantee only the
right to vote on certain changes to the certificates, not
on any corporate action that affects the rights guaran-
teed by the certificates.

b. Dividend rights

The class plaintiffs’ various stock certificates pro-
vide (with irrelevant variations in wording) that stock-
holders will “be entitled to receive, ratably, when, as
and if declared by the Board of Directors, in its sole
discretion . . . [,] non-cumulative cash dividends,” J.A.
248, or “shall be entitled to receive, ratably, dividends
... when, as and if declared by the Board,” J.A. 250.
According to the class plaintiffs, the certificates
thereby guarantee them a right to dividends, discre-
tionary though they may be. We agree with the FHFA’s
response that the class plaintiffs have no enforceable
right to dividends because the certificates accord the
Companies complete discretion to declare or withhold
dividends.

The class plaintiffs argue they nonetheless have a
contractual right to discretionary dividends because
Delaware and Virginia limit directors’ discretion to
withhold dividends. This limit upon a board’s discre-
tion stems from its fiduciary duties to shareholders,
not from the terms of their stock certificates. See Ga-
belli & Co. v. Liggett Grp. Inc., 479 A.2d 276, 280 (Del.
1984) (Dividends may not be withheld as a result of
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“fraud or gross abuse of discretion”); Penn v. Pemberton
& Penn, Inc., 189 Va. 649, 658, 53 S.E.2d 823, 828 (Va.
1949) (Failure to declare dividends is actionable if it “is
so arbitrary, or so unreasonable, as to amount to a
breach of trust”). Such fiduciary duties have no bearing
upon whether the terms of the contracts imposed a
duty to declare dividends, as the class plaintiffs al-
leged.

Lastly, the class plaintiffs advance a convoluted
argument that the Third Amendment violated their
rights to receive mandatory dividends (1) for their pre-
ferred stock before any distributions on common stock,
and (2) for their common stock “ratably,” along with
other holders of such stock. Before the Third Amend-
ment, the class plaintiffs assert, Treasury could have
received a dividend exceeding the 10% coupon on its
liquidation preference only by exercising its option to
purchase up to 79.9% of the Companies’ common stock,
and the payment of any dividend on that common stock
would have required distributions to the class plain-
tiffs as well. To the class plaintiffs, it follows that their
right to mandatory dividends was breached by the pro-
vision of the Third Amendment for dividends to be paid
to Treasury that could (and at times did) exceed the
10% coupon. This argument fails because the plaintiffs
have not shown their certificates guarantee that more
senior shareholders will not exhaust the funds availa-
ble for distribution as dividends. The class plaintiffs
contend the Third Amendment “was a fiduciary breach,
and hence cannot be relied on as the basis for nullify-
ing the mandatory priority and ratability rights,” Class
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Pls. Br. at 39, but this argument goes to their claims
for breach of fiduciary duty, addressed above.

The class plaintiffs next challenge the district
court’s dismissal of their claim that the implied cove-
nant prohibited the FHFA from depriving them of the
opportunity to receive dividends. The class plaintiffs
argue the district court wrongly concluded the FHFA
did not breach the implied covenant because it acted
within its statutory authority. See Perry Capital LLC,
70 F.Supp.3d at 238-39. The FHFA contends the plain-
tiffs “try to impose fiduciary and other duties on the
Conservator to always act in the best interests of
shareholders, when [the Recovery Act] instead author-
izes the Conservator to ‘[act] in the best interests of the
[Companies] or the Agency,” FHFA Br. at 18 (citing
§ 4617(b)(2)(J)(ii)) (second alteration in original), and
that “the Conservator’s discretion to declare dividends,
unlike that of a corporate board, is without limitation,”
id. at 56 n.21. Insofar as the FHFA argues (and the
district court held) that the Recovery Act preempts
state law imposing an implied covenant, this approach
is foreclosed by the plain text of the Recovery Act and
by our precedent.

Virginia and Delaware law imposing an implied
covenant of good faith and fair dealing is not “an obsta-
cle to the accomplishment and execution of the full pur-
poses and objectives of Congress,” Hillman v. Maretta,
133 S.Ct. 1943, 1949-50 (2013), and is therefore not
preempted by the Recovery Act. The Recovery Act pro-
vides that the FHFA, as conservator, “may disaffirm or
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repudiate any contract” the Companies executed be-
fore the conservatorship “the performance of which the
conservator ... determines to be burdensome,” 12
U.S.C. § 4617(d)(1), “within a reasonable period follow-
ing” the agency’s appointment as conservator, id.
§ 4617(d)(2). That the Recovery Act permits the FHFA
in some circumstances to repudiate contracts the Com-
panies concluded before the conservatorship indicates
that the Companies’ contractual obligations otherwise
remain in force. Cf. Waterview Mgmt. Co. v. FDIC, 105
F.3d 696, 700-01 (D.C. Cir. 1997) (so interpreting a
nearly identical provision in FIRREA, 12 U.S.C.
§ 1821(e)). Furthermore, by providing for the FHFA to
succeed to “all rights, titles, powers, and privileges of
the [Companies],” 12 U.S.C. § 4617(b)(2)(A)(1), the Re-
covery Act places the FHFA “‘in the shoes’” of the Com-
panies and “does not permit [the agency] to increase
the value of the [contract] in its hands by simply
‘preempting’ out of existence pre-receivership contrac-
tual obligations.” Waterview Mgmt. Co., 105 F.3d at 701
(quoting O’Melveny & Myers, 512 U.S. at 87, in reach-
ing the same conclusion for the Succession Clause of
FIRREA, 12 U.S.C. § 1821(d)(2)(A)1)).

The class plaintiffs next challenge the district
court’s conclusion that they failed to state a claim for
breach of the implied covenant, which they contend re-
quired the Companies — and, therefore, their conserva-
tor — to act reasonably and not to deprive them of the
fruits of their bargain, namely the opportunity to re-
ceive dividends. The FHFA urges us to affirm the dis-
trict court’s determination that the class plaintiffs’
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lack of an enforceable contractual right to dividends
foreclosed the claim that the implied covenant instead
provided such a right. See Perry Capital LLC, 70
F.Supp.3d at 238.

Under Delaware law, “[e]xpress contractual provi-
sions always supersede the implied covenant,” Gerber
v. Enter. Prod. Holdings, LLC, 67 A.3d 400, 419 (Del.
2013), overruled on other grounds by Winshall v. Via-
com Int’l Inc., 76 A.3d 808, 815 n.13 (Del. 2013), and
“one generally cannot base a claim for breach of the
implied covenant on conduct authorized by the terms
of the agreement,” Dunlap v. State Farm Fire & Cas.
Co., 878 A.2d 434, 441 (Del. 2005). Here, however, the
stock certificates upon which the class plaintiffs rely
provide for dividends “if declared by the Board of Di-
rectors, in its sole discretion.” J.A. 248. A party to a con-
tract providing for such discretion violates the implied
covenant if it “act[s] arbitrarily or unreasonably.”
Nemec v. Shrader, 991 A.2d 1120, 1126 (Del. 2010); see
also Gerber, 67 A.3d at 419 (“When exercising a discre-
tionary right, a party to the contract must exercise its
discretion reasonably” (emphasis omitted)). Virginia
law similarly provides “where discretion is lodged in
one of two parties to a contract ... such discretion
must, of course, be exercised in good faith.” Historic
Green Springs, Inc. v. Brandy Farm, Ltd., 32 Va. Cir. 98,
at *3 (Va. Cir. 1993) (alteration in original); see also Va.
Vermiculite, Ltd. v. W.R. Grace & Co.-Conn., 156 F.3d
535, 542 (4th Cir. 1998).

We remand this claim, insofar as it seeks damages,
for the district court to evaluate it under the correct
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legal standard, namely, whether the Third Amendment
violated the reasonable expectations of the parties. We
note that the class plaintiffs specifically allege that
some class members purchased their shares before the
Recovery Act was enacted in July 2008 and the FHFA
was appointed conservator the following September,
while others purchased their shares later, but the class
plaintiffs define their class action to include more
broadly “all persons and entities who held shares . ..
and who were damaged thereby,” J.A. 262-63. The dis-
trict court may need to redefine or subdivide the class
depending upon what that court determines were the
various plaintiffs’ reasonable expectations. If the dis-
trict court determines the enactment of the Recovery
Act and the FHFA’s appointment as conservator af-
fected these expectations, then it should consider, inter
alia, (1) Section 4617(b)(2)(J)(ii) (authorizing the
FHFA to act “in the best interests of the [Companies]
or the Agency”), (2) Provision 5.1 of the Stock Agree-
ments, J.A. 2451, 2465 (permitting the Companies to
declare dividends and make other distributions only
with Treasury’s consent), and (3) pertinent statements
by the FHFA, e.g., J.A. 217 q 8, referencing Statement
of FHFA Director James B. Lockhart at News Confer-
ence Announcing Conservatorship of Fannie Mae and
Freddie Mac (Sept. 7, 2008) (The “FHFA has placed
Fannie Mae and Freddie Mac into conservatorship.
[Conservatorship] is a statutory process designed to
stabilize a troubled institution with the objective of re-
turning the entities to normal business operations.
FHFA will act as the conservator to operate the Enter-
prises until they are stabilized.”).
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The district court also held the class plaintiffs “fail
to plead claims of breach of the implied covenant
against the [Companies]” because they allege only that
the FHFA’s actions were arbitrary and unreasonable.
Perry Capital LLC, 70 F.Supp.3d at 239. This is a dis-
tinction without a difference because the action they
challenge — the FHFA’s adoption of the Third Amend-
ment — was taken on behalf of the Companies. The
Companies and the FHFA are thus identically situated
for purposes of this claim.

c. Liquidation preferences

The class plaintiffs also allege the FHFA, by
adopting the Third Amendment, breached the guaran-
tees in their stock certificates and in the implied cove-
nant to a share of the Companies’ assets upon
liquidation because it ensured there would be no assets
to distribute. The FHFA urges us to affirm the district
court’s dismissal of these claims as unripe. See Perry
Capital LLC, 70 F.Supp.3d at 234-35.

“The ripeness doctrine generally deals with when
a federal court can or should decide a case,” Am. Petrol.
Inst. v. EPA, 683 F.3d 382, 386 (D.C. Cir. 2012), and has
both constitutional and prudential facets. Ripeness
“shares the constitutional requirement of standing
that an injury in fact be certainly impending.” Nat’l
Treasury Emps. Union v. United States, 101 F.3d 1423,
1427 (D.C. Cir. 1996). We decide whether to defer re-
solving a case for prudential reasons by “evaluat[ing]
(1) the fitness of the issues for judicial decision and
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(2) the hardship to the parties of withholding court
consideration.” Nat’l Park Hosp. Ass’n v. Dep’t of Inte-
rior, 538 U.S. 803, 808 (2003); see Am. Petrol., 683 F.3d
at 386.

These claims satisfy the constitutional require-
ment because the class plaintiffs allege not only that
the Third Amendment poses a “certainly impending”
injury, Nat’l Treasury, 101 F.3d at 1427, but that it im-
mediately harmed them by diminishing the value of
their shares. Cf. State Nat’l Bank v. Lew, 795 F.3d 48,
56 (D.C. Cir. 2015) (holding unripe a claim seeking re-
covery for a present loss in share-price in part because
the plaintiffs failed to allege “their current invest-
ments are worth less now, or have been otherwise ad-
versely affected now”). The class plaintiffs allege the
Third Amendment, by depriving them of their right to
share in the Companies’ assets when and if they are
liquidated, immediately diminished the value of their
shares. The case or controversy requirement of Article
III of the U.S. Constitution is therefore met.

The FHFA (like the district court) says the claims
are not prudentially ripe because there can be no
breach of any contractual obligation to distribute as-
sets until the Companies are required to perform,
namely, upon liquidation. Not so. Under the doctrine of
anticipatory breach, “a voluntary affirmative act which
renders the obligor unable . . . to perform” is a repudi-
ation, RESTATEMENT (SECOND) OF CONTRACTS § 250(b),
that “ripens into a breach prior to the time for perfor-
mance . . . if the promisee elects to treat it as such” by,
for instance, suing for damages, Franconia Assocs. v.
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United States, 536 U.S. 129, 143 (2002) (internal quo-
tation marks omitted); RESTATEMENT (SECOND) OF CON-
TRACTS §§ 253(1), 256 cmt. c. Accord Lenders Fin. Corp.
v. Talton, 249 Va. 182, 189, 455 S.E.2d 232, 236 (Va.
1995); W. Willow-Bay Court, LLC v. Robino-Bay Court
Plaza, LLC, C.A. No. 2742-VCN, 2009 WL 458779, at
*5 & n.37 (Del. Ch. Feb. 23, 2009). An anticipatory
breach satisfies prudential ripeness and therefore en-
ables the promisee to seek damages immediately upon
repudiation, Sys. Council EM-3 v. AT & T Corp., 159
F.3d 1376, 1383 (D.C. Cir. 1998) (“[IIf a performing
party unequivocally signifies its intent to breach a con-
tract, the other party may seek damages immediately
under the doctrine of anticipatory repudiation”). In
other words, anticipatory breach is “a doctrine of accel-
erated ripeness” because it “gives the plaintiff the op-
tion to have the law treat the promise to breach [or the
act rendering performance impossible] as a breach it-
self.” Homeland Training Ctr., LLC v. Summit Point
Auto. Research Ctr., 594 F.3d 285, 294 (4th Cir. 2010)
(citing Franconia Assocs., 536 U.S. at 143).

The class plaintiffs’ claims for breach of contract
with respect to liquidation preferences are better un-
derstood as claims for anticipatory breach, so there is
no prudential reason to defer their resolution.?® Nor do

% Although the class plaintiffs do not describe the Third
Amendment as “an anticipatory repudiation” until their reply
brief, Class Pls. Reply Br. at 13, they have emphasized throughout
this litigation that it “nullified — and thereby breached — the con-
tractual rights to a liquidation distribution” by rendering perfor-
mance impossible. Class Pls. Br. at 40-41; see also, e.g., J.A. 223
9 22 (alleging the Third Amendment “effectively eliminated the
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we see any prudential obstacle to adjudicating the
class plaintiffs’ claim that repudiating the guarantee
of liquidation preferences constitutes a breach of the
implied covenant. Our holding that the claims are ripe
sheds no light on the merit of those claims and, con-
trary to the assertions in the dissenting opinion (at 17),
has no bearing upon the scope of the FHFA’s statutory
authority as conservator under the Recovery Act.
Whether the class plaintiffs stated claims for breach of
contract and breach of the implied covenant is best ad-
dressed by the district court in the first instance.?’

property and contractual rights of Plaintiffs and the Classes to
receive their liquidation preference upon the dissolution, liquida-
tion or winding up of Fannie Mae and Freddie Mac”); Class Pls.
Oppn to Mot. to Dismiss at 37 (“[TThe Third Amendment has
made it impossible for [the Companies] ever to have ... assets
available for distribution to stockholders other than Treasury”
and thereby “eliminated Plaintiffs’ present . . . liquidation rights
in breach of the Certificates” (internal quotation marks omitted)).
The class plaintiffs allege they “paid valuable consideration in ex-
change for these contractual rights,” which rights “had substan-
tial market value . . . that [was] swiftly dissipated in the wake of
the Third Amendment,” J.A. 224 | 23, causing the class plaintiffs
to “suffer[] damages,” e.g., J.A. 269 | 144.

2T We remand the contract-based claims only insofar as they
seek damages because the pleas for equitable relief are barred by
12 U.S.C. § 4617(f). “Because ripeness is a justiciability doctrine
that is drawn both from Article III limitations on judicial power
and from prudential reasons for refusing to exercise jurisdiction,
we consider it first.” La. Pub. Serv. Comm’n v. FERC, 522 F.3d 378,
397 (D.C. Cir. 2008) (internal quotation marks and brackets omit-
ted); see also In re Aiken Cty., 645 F.3d 428, 434 (D.C. Cir. 2011)
(“The ripeness doctrine, even in its prudential aspect, is a thresh-
old inquiry that does not involve adjudication on the merits”). We
therefore first determined the claims are ripe, supra at 70-73, and
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That court’s earlier conclusion in the negative was
made for “largely the same reasons” that it had held
the claims unripe, Perry Capital LLC, 70 F.Supp.3d at
236, and so must be reconsidered in light of our rever-
sal of the court’s holding on ripeness.

V. Conclusion

We affirm the judgment of the district court deny-
ing the institutional plaintiffs’ claims against the
FHFA and Treasury alleging arbitrary and capricious
conduct and conduct in excess of their statutory au-
thority because those claims are barred by 12 U.S.C.
§ 4617(f). With respect to the class plaintiffs’ claims
and those of the Arrowood and Fairholme plaintiffs, we
affirm the judgment of the district court except for the
claims alleging breach of contract and breach of the im-
plied covenant of good faith and fair dealing regarding
liquidation preferences and the claim for breach of the
implied covenant with respect to dividend rights,
which claims we remand to the district court for fur-
ther proceedings consistent with this opinion.

So ordered.

BrownN, Circuit Judge, dissenting in part:

One critic has called it “wrecking-ball benevolence,”
James Bovard, Editorial, Nothing Down: The Bush Ad-
ministration’s Wrecking-Ball Benevolence, BARRON’S,

only then concluded the requests for equitable relief are barred
by § 4617(f).
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Aug. 23, 2004, http://tinyurl.com/Barrons-Bovard;
while another, dismissing the compassionate rhetoric,
dubs it “crony capitalism,” Gerald P. O’Driscoll, Jr.,
Commentary, Fannie/Freddie Bailout Baloney, CATO
INST., http://tinyurl.com/Cato-O-Driscoll (last visited
Feb. 13, 2017). But whether the road was paved with
good intentions or greased by greed and indifference,
affordable housing turned out to be the path to perdi-
tion for the U.S. mortgage market. And, because of the
dominance of two so-called Government Sponsored En-
tities (“GSE”s) — the Federal National Mortgage Asso-
ciation (“Fannie Mae” or “Fannie”) and the Federal
Home Loan Mortgage Corporation (“Freddie Mac” or
“Freddie,” collectively with Fannie Mae, the “Compa-
nies”) — the trouble that began in the subprime mort-
gage market metastasized until it began to affect most
debt markets, both domestic and international.

By 2008, the melt-down had become a crisis. A dec-
ade earlier, government policies and regulations en-
couraging greater home ownership pushed banks to
underwrite mortgages to allow low-income borrowers
with poor credit history to purchase homes they could
not afford. Banks then used these risky mortgages to
underwrite highly-profitable mortgage-backed securi-
ties — bundled mortgages — which hedge funds and
other investors later bought and sold, further stoking
demand for ever-riskier mortgages at ever-higher in-
terest rates. Despite repeated warnings from regula-
tors and economists, the GSEs’ eagerness to buy these
loans meant lenders had a strong incentive to make
risky loans and then pass the risk off to Fannie and
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Freddie. By 2007, Fannie and Freddie had acquired
roughly a trillion dollars’ worth of subprime and non-
traditional mortgages — approximately 40 percent of
the value of all mortgages purchased. And since more
risk meant more profit and the GSEs knew they could
count on the federal government to cover their losses,
their appetite for riskier mortgages was entirely ra-
tional.

The housing boom generated tremendous profit
for Fannie and Freddie. But then the bubble burst. In-
dividuals began to default on their loans, wrecking
neighborhoods, wiping out the equity of prudent home-
owners, and threatening the stability of banks and
those who held or guaranteed mortgage-backed assets.
In March 2008, Bear Sterns collapsed, requiring gov-
ernment funds to finance a takeover by J.P. Morgan
Chase. In dJuly, the Federal Deposit Insurance Corpo-
ration (the “FDIC”) seized IndyMac. But Bear Sterns
and IndyMac — huge companies, to be sure — paled in
comparison to Fannie and Freddie, which together
backed $5 trillion in outstanding mortgages, or nearly
half of the $12 trillion U.S. mortgage market. In late-
July 2008, Congress passed and President Bush signed
the Housing and Economic Recovery Act of 2008, au-
thorizing a new government agency, the Federal Hous-
ing Finance Agency (“FHFA” or the “Agency”), to serve
as conservator or receiver for Fannie and Freddie if
certain conditions were met; Fannie and Freddie were
placed into FHFA conservatorship the following
month. Only weeks thereafter, Lehman Brothers
failed, the government bailed out A.I.G., Washington
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Mutual declared bankruptcy, and Wells Fargo obtained
government assistance for its buy-out of Wachovia.

There is no question that FHFA was created to
confront a serious problem for U.S. financial markets.
The Court apparently concludes a crisis of this magni-
tude justifies extraordinary actions by Congress. Per-
haps it might. But even in a time of exigency, a nation
governed by the rule of law cannot transfer broad and
unreviewable power to a government entity to do
whatsoever it wishes with the assets of these Compa-
nies. Moreover, to remain within constitutional param-
eters, even a less-sweeping delegation of authority
would require an explicit and comprehensive frame-
work. See Whitman v. Am. Trucking Ass’ns, Inc., 531
U.S. 457, 468 (2001) (“Congress . . . does not alter the
fundamental details of a regulatory scheme in vague
terms or ancillary provisions — it does not, one might
say, hide elephants in mouseholes.”) Here, Congress
did not endow FHFA with unlimited authority to pur-
sue its own ends; rather, it seized upon the statutory
text that had governed the FDIC for decades and
adapted it ever so slightly to confront the new chal-
lenge posed by Fannie and Freddie.

Perhaps this was a bad idea. The perils of massive
GSEs had been indisputably demonstrated. Congress
could have faced up to the mess forthrightly. Had both
Companies been placed into immediate receivership,
the machinations that led to this litigation might have
been avoided. See Thomas H. Stanton, The Failure of
Fannie Mae and Freddie Mac and the Future of Gov-
ernment Support for the Housing Finance System, 14-
15 (Brooklyn L. Sch., Conference Draft, Mar. 27, 2009),
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http://tinyurl.com/Stanton-Conference (arguing Fan-
nie and Freddie could have been converted into wholly
owned government corporations with limited lifespans
in order to stabilize the mortgage market). But the
question before the Court is not whether the good guys
have stumbled upon a solution. There are no good guys.
The question is whether the government has violated
the legal limits imposed on its own authority.

Regardless of whether Congress had many options
or very few, it chose a well-understood and clearly-de-
fined statutory framework — one that drew upon the
common law to clearly delineate the outer boundaries
of the Agency’s conservator or, alternatively, receiver
powers. FHFA pole vaulted over those boundaries, dis-
regarding the plain text of its authorizing statute and
engaging in ultra vires conduct. Even now, FHFA con-
tinues to insist its authority is entirely without limit
and argues for a complete ouster of federal courts’
power to grant injunctive relief to redress any action it
takes while purporting to serve in the conservator role.
See FHFA Br. 21. While I agree with much of the
Court’s reasoning, I cannot conclude the anti-injunc-
tion provision protects FHFA’s actions here or, more
generally, endorses FHFA’s stunningly broad view of
its own power. Plaintiffs — not all innocent and ill-in-
formed investors, to be sure — are betting the rule of
law will prevail. In this country, everyone is entitled to
win that bet. Therefore, I respectfully dissent from the
portion of the Court’s opinion rejecting the Institu-
tional and Class Plaintiffs’ claims as barred by the
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anti-injunction provision and all resulting legal con-
clusions.

L.

The Housing and Economic Recovery Act of 2008
(“HERA?” or the “Act”), Pub. L. No. 110-289, 122 Stat.
2654 (codified at 12 U.S.C. § 4511, et seq.), established
a new financial regulator, FHFA, and endowed it with
the authority to act as conservator or receiver for Fan-
nie and Freddie. The Act also temporarily expanded
the United States Treasury’s (“Treasury”) authority to
extend credit to Fannie and Freddie as well as pur-
chase stock or debt from the Companies. My disagree-
ment with the Court turns entirely on its
interpretation of HERA’s text.

Pursuant to HERA, FHFA may supervise and, if
needed, operate Fannie and Freddie in a “safe and
sound manner,” “consistent with the public interest,”
while “foster[ing] liquid, efficient, competitive, and re-
silient national housing finance markets.” 12 U.S.C.
§ 4513(a)(1)(B). The statute further authorizes the
FHFA Director to “appoint [FHFA] as conservator or
receiver” for Fannie and Freddie “for the purpose of re-
organizing, rehabilitating, or winding up [their] af-
fairs.” Id. § 4617(a)(1), (2) (emphasis added). In order
to ensure FHFA would be able to act quickly to prevent
the effects of the subprime mortgage crisis from cas-
cading further through the United States and global
economies, HERA also provided “no court may take
any action to restrain or affect the exercise of powers or
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functions of [FHFA] as a conservator or a receiver.” Id.
§ 4617(f) (emphasis added).

By its plain terms, HERA’s broad anti-injunction
provision bars equitable relief against FHFA only
when the Agency acts within its statutory authority —
i.e. when it performs its “powers or functions.” See New
York v. FERC, 535 U.S. 1, 18 (2002) (“[A]ln agency liter-
ally has no power to act . . . unless and until Congress
confers power upon it.”). Accordingly, having been ap-
pointed as “conservator” for the Companies, FHFA was
obligated to behave in a manner consistent with the
conservator role as it is defined in HERA or risk inter-
vention by courts. Indeed, this conclusion is consistent
with judicial interpretations of HERA’s sister statute
and, more broadly, with the common law.

A.

FHFA’s general authorization to act appears in
HERA’s “[d]iscretionary appointment” provision,
which states, “The Agency may, at the discretion of the
Director, be appointed conservator or receiver” for Fan-
nie and Freddie. 12 US.C. § 4617(a)(2) (emphasis
added). The disjunctive “or” clearly indicates FHFA
may choose to behave either as a conservator or as a
receiver, but it may not do both simultaneously. See
also id. §4617(a)(4)(D) (“The appointment of the
Agency as receiver of a regulated entity under this sec-
tion shall immediately terminate any conservatorship
established for the regulated entity under this chap-
ter.”). The Agency chose the first option, publicly an-
nouncing it had placed Fannie and Freddie into



93a

conservatorship on September 6, 2008 after a series of
unsuccessful efforts to capitalize the Companies. They
remain in FHFA conservatorship today. Accordingly,
we must determine the statutory boundaries of power,
if any, placed on FHFA when it functions as a conser-
vator and determine whether FHFA stepped out of
bounds.

The Court emphasizes Subsection 4617(b)(2)(B)’s
general overview of the Agency’s purview:

The Agency may, as conservator or receiver —

(i) take over the assets of and operate
the regulated entity with all the powers
of the shareholders, the directors, and the
officers of the regulated entity and con-
duct all business of the regulated entity;

(i1) collect all obligations and money due
the regulated entity;

(iii) perform all functions of the regu-
lated entity in the name of the regulated
entity which are consistent with the ap-
pointment as conservator or receiver;

(iv) preserve and conserve the assets
and property of the regulated entity; and

(v) provide by contract for assistance in
fulfilling any function, activity, action, or
duty of the Agency as conservator or re-
ceiver.
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Id. § 4617(b)(2)(B). From this text, the Court intuits
a general statutory mission to behave as a “conserva-
tor” in virtually all corporate actions, presumably tran-
sitioning to a “receiver” only at the moment of
liquidation. Op. 27 (“l[HERA] openly recognizes that
sometimes conservatorship will involve managing the
regulated entity in the lead up to the appointment of a
liquidating receiver.”); 32 (“[T]he duty that [HERA] im-
poses on FHFA to comply with receivership procedural
protections textually turns on FHFA actually liquidat-
ing the Companies.”). In essence, the Court’s position
holds that because there was a financial crisis and only
Treasury offered to serve as White Knight, both FHFA
and Treasury may take any action they wish, apart
from formal liquidation, without judicial oversight.
This analysis is dangerously far-reaching. See gener-
ally 2 James Wilson, Of the Natural Rights of Individ-
uals, in THE WORKS OF JAMES WILSON 587 (1967)
(warning it is not “part of natural liberty . . . to do mis-
chief to anyone” and suggesting such a nonexistent
right can hardly be given to the state to impose by fiat).
While the line between a conservator and a receiver
may not be completely impermeable, the roles’ heart-
lands are discrete, well-anchored, and authorize essen-
tially distinct and specific conduct.

For clarification of the general mission statement
appearing in Subsection (B), the reader need only con-
tinue to read through Subsection 4617(b)(2). See
Kellmer v. Raines, 674 F.3d 848, 850 (D.C. Cir. 2012)
(“[T]o resolve this [statutory interpretation of HERA]
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issue, we need only heed Professor Frankfurter’s time-
less advice: ‘(1) Read the statute; (2) read the statute;
(3) read the statute!”” (quoting Henry J. Friendly, Mr.
Justice Frankfurter and the Reading of Statutes, in
BENCHMARKS 196, 202 (1967))).

A mere two subsections later, HERA helpfully lists
the specific “powers” that FHFA possesses once ap-
pointed conservator:

The Agency may, as conservator, take such ac-
tion as may be —

(1) necessary to put the regulated entity
in a sound and solvent condition; and

(ii) appropriate to carry on the business
of the regulated entity and preserve and
conserve the assets and property of the
regulated entity.

12 U.S.C. § 4617(b)(2)(D) (emphasis added). The next
subsection defines FHFA’s “[a]dditional powers as re-
ceiver:”

In any case in which the Agency is acting as
receiver, the Agency shall place the regulated
entity in liquidation and proceed to realize
upon the assets of the regulated entity in such
manner as the Agency deems appropriate, in-
cluding through the sale of assets, the trans-
fer of assets to a limited-life regulated
entity[,] . . . or the exercise of any other rights
or privileges granted to the Agency under this
paragraph.
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Id. §4617(b)(2)(E) (emphasis added). Apparently,
when the Court asserts “for all of their arguments that
FHFA has exceeded the bounds of conservatorship, the
institutional stockholders have no textual hook on
which to hang their hats,” Op. 36, it refers solely to the
limited confines of Subsection 4617(b)(2)(B).

Plainly the text of Subsections 4617(b)(2)(D) and
(b)(2)(E) mark the bounds of FHFA’s conservator or re-
ceiver powers, respectively, if and when the Agency
chooses to exercise them in a manner consistent with
its general authority to “operate the regulated entity”
appearing in Subsection 4617(b)(2)(B).! Of course, this

! The Court makes much of the statute’s statement that a
conservator “may” take action to operate the company in a sound
and solvent condition and preserve and conserve its assets while
a receiver “shall” liquidate the company. It concludes the statute
permits, but does not compel in any judicially enforceable sense,
FHFA to preserve and conserve Fannie’s and Freddie’s assets
however it sees fit. See Op. 21-25. I disagree. Rather, read in the
context of the larger statute — especially the specifically defined
powers of a conservator and receiver set forth in Subsections
4617(b)(2)(D) and (b)(2)(E) — Congress’s decision to use permis-
sive language with respect to a conservator’s duties is best under-
stood as a simple concession to the practical reality that a
conservator may not always succeed in rehabilitating its ward.
The statute wisely acknowledges that it is “not in the power of
any man to command success” and does not convert failure into a
legal wrong. See Letter from George Washington to Benedict Ar-
nold (Dec. 5, 1775), in 3 THE WRITINGS OF GEORGE WASHINGTON,
192 (Jared Sparks, ed., 1834). Of course, this does not mean the
Agency may affirmatively sabotage the Companies’ recovery by
confiscating their assets quarterly to ensure they cannot pay off
their crippling indebtedness. There is a vast difference between
recognizing that flexibility is necessary to permit a conservator to
address evolving circumstances and authorizing a conservator to
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is not to say FHFA may take action if and only if the
preconditions listed in the statute are met. Indeed, in
provisions following the specific articulation of powers
contained in Subsections (D) and (E), and thus drafted
in contemplation of the distinctions articulated in
those earlier subsections, the statute lists certain pow-
ers that may be exercised by FHFA as either a “conser-
vator or receiver.” 12 U.S.C. § 4617(b)(2)(G) (power to
“transfer or sell any asset or liability of the regulated
entity in default” without prior approval by the regu-
lated entity); id. § 4617(b)(2)(H) (power to “pay [cer-
tain] valid obligations of the regulated entity”). Indeed,
each of these powers is entirely consistent with either
the Subsection (D) conservator role or the Subsection
(E) receiver role, and they do not override the distinc-
tions between them. Congress cannot be expected to
specifically address an entire universe of possible ac-
tions in its enacted text — assigning each to a “conser-
vator,” a “receiver,” or both. See, e.g., id. § 4617(b)(2)(C)
(joint conservator/receiver power to “provide for the ex-
ercise of any function by any stockholder, director, or
officer of any regulated entity”). But if a power is enu-
merated as that of a “receiver” (or fairly read to be a
“receiver” power), FHFA cannot exercise that power
while calling itself a “conservator.” The statute con-
firms as much: the Agency “as conservator or receiver”
may “exercise all powers and authorities specifically
granted to conservators or receivers, respectively, under
[Section 4617], and such incidental powers as shall be

undermine the interests and destroy the assets of its ward with-
out meaningful limit.
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necessary to carry out such powers.” Id. § 4617(J)1)
(emphasis added).

A conservator endeavors to “put the regulated en-
tity in a sound and solvent condition” by “reorganizing
[and] rehabilitating” it, and a receiver takes steps to-
wards “liquidat[ing]” the regulated entity by “winding
up [its] affairs.” 12 U.S.C. § 4617(a)(2), (b)(2)(D)-(E).2 In
short, FHFA may choose whether it intends to serve as
a conservator or receiver; once the choice is made, how-
ever, its “hard operational calls” consistent with its
“managerial judgment” are statutorily confined to acts
within its chosen role. See Op. 23. There is no such
thing as a hybrid conservator-receiver capable of gov-
erning the Companies in any manner it chooses up to
the very moment of liquidation. See Op. 55-56 (noting
HERA “terminates [shareholders] rights and claims”
in receivership and acknowledging shareholders’ di-
rect claims against and rights in the Companies sur-
vive during conservatorship).?

(1%

2 The Director’s discretion to appoint FHFA as “‘conservator
or receiver for the purpose of reorganizing, rehabilitating, or
winding up the affairs of a regulated entity’” does not suggest
slippage between the roles. See FHFA Br. 41 (quoting 12 U.S.C.
§ 4617(a)(2)). Between the conservator and receiver roles, FHFA
surely has the power to accomplish each of the enumerated
functions; nonetheless, a conservator can no more “wind[] up” a
company than a receiver can “rehabilitat[e]” it. See 12 U.S.C.
§ 4617(b)(3)(B) (using “liquidation” and “winding up” as syno-
nyms).

3 HERA'’s provision for judicial review over a claim promptly
filed “within 30 days” of the Director’s decision to appoint a con-
servator or receiver further indicates Congress contemplated con-
tinuity of the conservator or receiver role during the period the



99a

Moreover, it is the proper role of courts to deter-
mine whether FHFA’s challenged actions fell within its
statutorily-defined conservator role. In County of
Sonoma v. FHFA, for example, when our sister circuit
undertook this inquiry, it observed, “If the [relevant]
directive falls within FHFA’s conservator powers, it is
insulated from review and this case must be dis-
missed,” but “[c]onversely, the anti-judicial review pro-
vision is inapplicable when FHFA acts beyond the
scope of its conservator power.” 710 F.3d 987, 992 (9th
Cir. 2013); see also Leon Cty. v. FHFA, 700 F.3d 1273,
1278 (11th Cir. 2012) (“FHFA cannot evade judicial
scrutiny by merely labeling its actions with a conser-
vator stamp.”). Here, the Court abdicates this crucial
responsibility, blessing FHFA with unreviewable dis-
cretion over any action — short of formal liquidation —
it takes towards its wards.

B.

But HERA does not exist in an interpretive vac-
uum. Congress imported the powers and limitations
FHFA enjoys in its “conservator” and “receiver” roles,
as well as the insulation from judicial review that ac-
companies them, directly from the Financial Institu-
tions Reform, Recovery, and Enforcement Act of 1989
(“FIRREA”), Pub. L. No. 101-73, 103 Stat. 183, which

conservatorship or receivership endured. 12 U.S.C. § 4617(a)(5).
Here, therefore, in transitioning sub silencio from the conservator
to receiver role, FHFA has escaped the statute’s contemplated,
though admittedly brief, period for judicial review following the
transition.
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governs the FDIC. See Mark A. Calabria, The Resolu-
tion of Systemically Important Financial Institutions:
Lessons from Fannie and Freddie 10 (Cato Inst.,
Working Paper No. 25, 2015), http:/tinyurl.com/Cato-
Working-Paper (“In crafting the conservator and re-
ceivership provisions . . . the Committee staff . . . quite
literally ‘marked up’ Sections 11 and 13 of the [Federal
Deposit Insurance Act (“FDIA”), FIRREA’s predeces-
sor statute]. . . . The presumption was that FDIA pow-
ers would apply to a GSE resolution, unless there was
a compelling reason otherwise.”). Our interpretation of
conservator powers and the judiciary’s role in policing
their boundaries under HERA is, therefore, guided by
congressional intent expressed in FIRREA and the
case law interpreting it. See Lorillard v. Pons, 434 U.S.
575, 580-81 (1978) (noting when “Congress adopts a
new law incorporating sections of a prior law, Congress
normally can be presumed to have had knowledge of
the interpretation given to the incorporated law” and
to have “adoptel[d] that interpretation”); Motion Pic-
ture Ass’n of Am., Inc. v. FCC, 309 F.3d 796, 801 (D.C.
Cir. 2002) (“Statutory provisions in pari materia nor-
mally are construed together to discern their mean-
ing.”); see also Felix Frankfurter, Some Reflections on
the Reading of Statutes, 47 CoLuM. L. REv. 527, 537
(1947) [hereinafter Reading of Statutes] (“[1]f a word is
obviously transplanted from another legal source,
whether the common law or other legislation, it brings
the old soil with it.”).
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In language later copied word-for-word into
HERA, FIRREA lists the FDIC’s powers “as conser-
vator or receiver,” 12 U.S.C. § 1821(d)(2)(A)-(B), and
it later lists the FDIC’s “[plowers as conservator”
alone, id. § 1821(d)(2)(D). Save for references to a “reg-
ulated entity” in place of a “depository institution,” the
conservator powers delineated in the two statutes are
identical. In fact, FIRREA’s text demonstrates the
Legislature’s clear intent to create a textual distinction
between conservator and receiver powers:

The FDIC is authorized to act as conservator
or receiver for insured banks and insured sav-
ings associations that are chartered under
Federal or State law. The title also distin-
guishes between the powers of a conservator
and receiver, making clear that a conservator
operates or disposes of an institution as a go-
ing concern while a receiver has the power to
liquidate and wind up the affairs of an insti-
tution.

H.R. REP. No. 101-209, at 398 (1989) (Conf. Rep.) (em-
phasis added). Courts have respected this delineation,
noting “Congress did not use the phrase ‘conservator
or receiver’ loosely.” 1185 Ave. of Americas Assocs. v.
RTC, 22 F.3d 494, 497 (2d Cir. 1994) (“Throughout
FIRREA, Congress used ‘conservator or receiver’
where it granted rights to both conservators and re-
ceivers, and it used ‘conservator’ or ‘receiver’ individu-
ally where it granted rights to the [agency] in only one
capacity.”).
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FIRREA had assigned to “conservators” responsi-
bility for taking “such action as may be . .. necessary
to put the insured depository institution in a sound
and solvent condition; and . . . appropriate to carry on
the business of the institution and preserve and con-
serve [its] assets,” 12 U.S.C. § 1821(d)(2)(D), and it im-
posed upon them a “fiduciary duty to minimize the
institution’s losses,” 12 U.S.C. § 1831f(d)(3). “Receiv-
ers,” on the other hand, “place the insured depository
institution in liquidation and proceed to realize upon
the assets of the institution.” Id. § 1821(d)(2)(E). The
proper interpretation of the text is unmistakable: “a
conservator may operate and dispose of a bank as a go-
ing concern, while a receiver has the power to liquidate
and wind up the affairs of an institution.” James Mad-
ison Ltd. ex rel. Hecht v. Ludwig, 82 F.3d 1085, 1090
(D.C. Cir. 1996); see also, e.g., Del E. Webb McQueen Dev.
Corp. v. RTC, 69 F.3d 355, 361 (9th Cir. 1995) (“The
RTC [a government agency similar to the FDIC], as
conservator, operates an institution with the hope that
it might someday be rehabilitated. The RTC, as re-
ceiver, liquidates an institution and distributes its pro-
ceeds to creditors according to the priority rules set out
in the regulations.”); RTC v. United Tr. Fund, Inc., 57
F.3d 1025, 1033 (11th Cir. 1995) (“The conservator’s
mission is to conserve assets[,] which often involves
continuing an ongoing business. The receiver’s mission
is to shut a business down and sell off its assets. A re-
ceiver and conservator consider different interests
when making . . . strategic decision[s].”). The two roles
simply do not overlap, and any conservator who “winds
up the affairs of an institution” rather than operate it
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“as a going concern” — within the context of a formal
liquidation or not — does so outside its authority as con-
servator under the statute.

Of course, parameters for the “conservator” and
“receiver” roles are not the only things HERA lifted di-
rectly from FIRREA. The anti-injunction clause at is-
sue here came too. Section 1821(j) of FIRREA provided,
“[N]o court may take any action, except at the request
of the Board of Directors by regulation or order, to re-
strain or affect the exercise of powers or functions of
the [FDIC] as a conservator or a receiver.” 12 U.S.C.
§ 1821(j). Another near-perfect fit.

Indeed, National Trust for Historic Preservation in
the United States v. FDIC emphasized that, while
FIRREA’s anti-injunction clause prevented review of
the FDIC’s actions where it had “exercise[d the] pow-
ers or functions” granted to it as “conservator or re-
ceiver,” the Court retained the ability to decide claims
alleging the agency “ha[d] acted or propose[d] to act be-
yond, or contrary to, its statutorily prescribed, consti-
tutionally permitted, powers or functions.” 21 F.3d 469,
472 (D.C. Cir. 1994) (Wald, dJ., concurring); see also Free-
man v. FDIC, 56 F.3d 1394, 1398 (D.C. Cir. 1995)
(““[Section] 1821(j) does indeed bar courts from re-
straining or affecting the exercise of powers or func-
tions of the FDIC as a conservator or a receiver . ..
unless it has acted or proposed to act beyond, or con-
trary to, its statutorily prescribed, constitutionally per-
mitted, powers or functions.”” (quoting Nat’l Tr. for
Historic Pres., 21 F.3d at 472 (Wald, J., concurring))).
Insulating all actions within the conservator role is an
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entirely different proposition from exempting actions
outside that role, and this Circuit’s precedent leaves no
doubt that a thorough analysis is required to deter-
mine where on the continuum an agency stands before
applying FIRREA’s — or HERA’s — anti-injunction
clause to bar a plaintiff’s claims.

C.

When Congress lifted HERA’s conservatorship
standards verbatim from FIRREA, it also incorporated
the long history of fiduciary conservatorships at com-
mon law baked into that statute. Indeed, “[i]t is a fa-
miliar maxim that a statutory term is generally
presumed to have its common-law meaning.” Evans v.
United States, 504 U.S. 255, 259 (1992); see Morissette
v. United States, 342 U.S. 246, 263 (1952) (“[Wlhere
Congress borrows terms of art in which are accumu-
lated the legal tradition and meaning of centuries of
practice, it presumably knows and adopts the cluster
of ideas that were attached to each borrowed word in
the body of learning from which it was taken and the
meaning its use will convey to the judicial mind unless
otherwise instructed. In such case, absence of contrary
direction may be taken as satisfaction with widely ac-
cepted definitions, not as a departure from them.”); see
generally Roger J. Traynor, Statutes Revolving in Com-
mon-Law Orbits, 17 CAaTH. U. L. REv. 401 (1968) (dis-
cussing the interaction between statutes and judicial
decisions across a number of fields, including commer-
cial law). As Justice Frankfurter colorfully put it, “[I]f
a word is obviously transplanted from another legal
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source, whether the common law or other legislation,
it brings the old soil with it.” Reading of Statutes, su-
pra, at 537.

We have an obvious transplant here. At common
law, “conservators” were appointed to protect the legal
interests of those unable to protect themselves. In the
probate context, for example, a conservator was bound
to act as the fiduciary of his ward. See In re
Kosmadakes, 444 F.2d 999, 1004 (D.C. Cir. 1971). This
duty forbade the conservator — whether overseeing a
human or corporate person — from acting for the bene-
fit of the conservator himself or a third party. See RTC
v. CedarMinn Bldg. Ltd. P’ship, 956 F.2d 1446, 1453-54
(8th Cir. 1992) (observing “[a]t least as early as the
1930s, it was recognized that the purpose of a conser-
vator was to maintain the institution as an ongoing
concern,” and holding “the distinction in duties be-
tween [RTC] conservators and receivers” is thus not
“more theoretical than real”).*

Consequently, today’s Black’s Law Dictionary de-
fines a “conservator” as a “guardian, protector, or pre-
server,” while a “receiver” is a “disinterested person
appointed . . . for the protection or collection of prop-
erty that is the subject of diverse claims (for example,
because it belongs to a bankrupt [entity] or is other-
wise being litigated).” BLACK’S LAw DicTIONARY 370,

4 While the execution of multiple contracts with Treasury
“bears no resemblance to the type of conservatorship measures
that a private common-law conservator would be able to under-
take,” Op. 34, that is a distinction in degree, not in kind.
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1460 (10th ed. 2014). These “[w]ords that have ac-
quired a specialized meaning in the legal context must
be accorded their legal meaning.” Buckhannon Bd. &
Care Home, Inc. v. W.V. Dep’t of Health & Human Res.,
532 U.S. 598, 615 (2001) (Scalia, J., concurring).’ They
comprise the common law vocabulary that Congress
chose to employ in FIRREA and, later, in HERA to au-
thorize the FDIC and FHFA to serve as “conservators”
in order to “preserve and conserve [an institution’s] as-

sets” and operate that institution in a “sound and sol-
vent” manner. 12 U.S.C. § 1821(d)(2)(D).

The word “conservator,” therefore, is not an infi-
nitely malleable term that may be stretched and con-
torted to encompass FHFA’s conduct here and insulate
Plaintiffs’ APA claims from judicial review. Indeed, the
Court implicitly acknowledges this fact in permitting
the Class Plaintiffs to mount a claim for anticipatory
breach of the promises in their shareholder agree-
ments. See Op. 71-73. A proper reading of the statute
prevents FHFA from exceeding the bounds of the con-
servator role and behaving as a de facto receiver.

5 These legal definitions are reflected in the terms’ ordinary
meaning. For example, the Oxford English Dictionary defines a
“conservator” as “[a]n officer appointed to conserve or manage
something; a keeper, administrator, trustee of some organization,
interest, right, or resource.” 3 OXFORD ENGLISH DICTIONARY 766
(2d ed. 1989). In contrast, it defines a “receiver” as “[a]n official
appointed by a government . . . to receive . . . monies due; a collec-
tor.” 13 OXFORD ENGLISH DICTIONARY 317-18 (2d ed. 1989). Regard-
less of the terms’ audience, therefore, a “conservator” protects and
preserves assets for an entity while a “receiver” operates as a col-
lection agent for creditors.
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The Court suggests FHFA’s incidental power to,
“as conservator or receiver[,] ... take any action au-
thorized by [Section 4617], which the Agency deter-
mines is in the best interests of the regulated entity or
the Agency” in 12 U.S.C. § 4617(b)(2)(J)(i1) erases any
outer limit to FHFA’s statutory powers despite the
common law definition of “conservator” and, therefore,
forecloses any opportunity for meaningful judicial re-
view of FHFA’s actions in conducting its so-called con-
servatorship at the time of the Third Amendment. See
Op. 33-34. Of course, the Court’s reading of Subsection
4617(b)(2)(J)(i1) directly contradicts the immediately-
preceding subsection’s authorization of FHFA “as con-
servator or receiver” to “exercise all powers and au-
thorities specifically granted to conservators or
receivers, respectively.” 12 U.S.C. § 4617(b)(2)(J)(i) (em-
phasis added). It also upends Subsection 4617(a)(5)’s
provision of judicial review for actions FHFA may take
in certain facets of its receiver role. But even if that
were not the case, Supreme Court precedent requires
an affirmative act by Congress — an explicit “in-
struct[ion]” that review should proceed in a “contrary”
manner — to authorize departure from a common law
definition. Morissette, 342 U.S. at 263. And given the
potential for disruption in the financial markets dis-
cussed in Part III infra, one would expect Congress to
express itself explicitly in this matter. See FDA v.
Brown & Williamson Tobacco Corp., 529 U.S. 120, 160
(2000) (“[W]e are confident that Congress could not
have intended to delegate a decision of such economic
and political significance to an agency in so cryptic a
fashion.”). Congress offered no such statement here.
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Rather, the more appropriate reading of the
relevant text merely permits FHFA to engage in self-
dealing transactions, an authorization otherwise in-
consistent with the conservator role. See Gov’t of
Rwanda v. Johnson, 409 F.3d 368, 373 (D.C. Cir. 2005)
(discussing “the age-old principle applicable to fiduci-
ary relationships that, unless there is a full disclosure
by the agent, trustee, or attorney of his activity and in-
terest in the transaction to the party he represents and
the obtaining of the consent of the party represented,
the party serving in the fiduciary capacity cannot re-
ceive any profit or emolument from the transaction”);
see also 7 COLLIER ON BANKRUPTCY { 1108.09 (16th ed.)
(noting a trustee’s duty of loyalty in bankruptcy law
requires a “single-minded devotion to the interests of
those on whose behalf the trustee acts”). FHFA operat-
ing as a conservator may act in its own interests to pro-
tect both the Companies and the taxpayers from whom
the Agency was ultimately forced to borrow, but FHFA
is not empowered to jettison every duty a conservator
owes its ward, and it is certainly not entitled to disre-
gard the statute’s own clearly defined limits on conser-
vator power.

In fact, FIRREA contains a nearly identical self-
dealing provision, which provides, “The [FDIC] may, as
conservator or receiver . . . take any action authorized
by this chapter, which the [FDIC] determines is in the
best interests of the depository institution, its deposi-
tors, or the [FDIC].” 12 U.S.C. § 1821(d)(2)(J)(i1). This
authorization has not given courts pause in interpret-
ing FIRREA to require the FDIC to behave within its
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statutory role. See Nat’l Tr. for Historic Pres., 21 F.3d
at 472 (Wald, J., concurring) (“[Section] 1821(j) does in-
deed bar courts from restraining or affecting the exer-
cise of powers or functions of the FDIC as a conservator
or a receiver, unless it has acted or proposes to act be-
yond, or contrary to, its statutorily prescribed, consti-
tutionally permitted, powers or functions.”); see also
Sharpe v. FDIC, 126 F.3d 1147, 1155 (9th Cir. 1997)
(holding the statutory bar on judicial review of the
FDIC’s actions taken as a conservator or receiver “does
not bar injunctive relief when the FDIC has acted be-
yond, or contrary to, its statutorily prescribed, consti-
tutionally permitted, powers or functions”).®

II.

Having determined this Court may enjoin FHFA
if it exceeded its powers as conservator of Fannie and
Freddie, I now examine FHFA’s conduct. It is im-
portant to note at the outset the motives behind any
actions taken by FHFA are irrelevant to this inquiry,
as no portion of HERA’s text invites such an analysis.

6 The Court also suggests the authority to act “‘in the best
interests of the regulated entity or the Agency’” is consistent with
the Director’s mandate to protect the “‘public interest.”” Op. 8
(quoting 12 U.S.C. § 4513(a)(1)(B)(v)). Of course, the FHFA Direc-
tor is also bound to “carr[y] out [FHFA’s] statutory mission only
through activities that are authorized under and consistent with
this chapter and the authorizing statutes.” Id. § 4513(a)(1)(B)(iv).
Indeed, this text only confirms what should have been evident:
the availability of meaningful judicial review cannot bend to exi-
gency, especially since Congress clearly did not believe the 2008
financial crisis required a more far-reaching statutory authoriza-
tion than prior occasions of financial distress had commanded.
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Rather, I examine whether or not FHFA acted beyond
its authority, looking only to whether its actions are
consistent either with (1) “put[ting] the regulated en-
tity in a sound and solvent condition” by “reorganizing
[and] rehabilitating” it as a conservator or (2) taking
steps towards “liquidat[ing]” it by “winding up [its] af-
fairs” as a receiver. 12 U.S.C. § 4617(a)(2), (b)(2)(D)-(E).

In September 2008, FHFA placed Fannie and
Freddie into conservatorship; Director James Lockhart
explained the conservatorship as “a statutory process
designed to stabilize a troubled institution with the ob-
jective of returning the entities to normal business op-
erations” and promised FHFA would “act as the
conservator to operate [Fannie and Freddie] until they
are stabilized.” Press Release, Fed. Hous. Fin. Agency,
Statement of FHFA Director James B. Lockhart at
News Conference Announcing Conservatorship of Fan-
nie Mae and Freddie Mac (Sept. 7, 2008), http://ti-
nyurl.com/Lockhart-Statement. FHFA even promised
it would “continue to retain all rights in the [Fannie
and Freddie] stock’s financial worth; as such worth is
determined by the market.” JA 2443 (FHFA Fact Sheet
containing “Questions and Answers on Conserva-
torship”). And, for a period of time thereafter, FHFA
did in fact manage the Companies within the conser-
vator role. It even enlisted Treasury to provide cash in-
fusions that, while costly, preserved at least a portion
of the value of the market-held shares in the corpora-
tions.

But the tide turned in August 2012 with the Third
Amendment and its “Net Worth Sweep,” transferring
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nearly all of the Companies’ profits into Treasury’s cof-
fers. Specifically, the Third Amendment replaced
Treasury’s right to a fixed-rate 10 percent dividend
with the right to sweep Fannie and Freddie’s entire
quarterly net worth (except for an initial capital re-
serve, which initially totaled $3 billion and will decline
to zero by 2018). Additionally, the agreement provided
that, regardless of the amount of money paid to Treas-
ury as part of this Net Worth Sweep dividend, Fannie
and Freddie would continue to owe Treasury the
$187.5 billion it had originally loaned the Companies.
It was, to say the least, a highly unusual transaction.
Treasury was no longer another, admittedly very im-
portant, investor entitled to a preferred share of the
Companies’ profits; it had received a contractual right
from FHFA to loot the Companies to the guaranteed
exclusion of all other investors.

In an August 2012 press release summarizing the
Third Amendment’s terms, Treasury took a very differ-
ent tone from Lockhart’s 2008 statement: “[W]e are
taking the next step toward responsibly winding down
Fannie Mae and Freddie Mac, while continuing to sup-
port the necessary process of repair and recovery in the
housing market.” Press Release, Dep’t of Treasury,
Treasury Department Announces Further Steps To
Expedite Wind Down of Fannie Mae and Freddie Mac
(Aug. 17, 2012), http://tinyurl.com/Treasury-Press-
Release (emphasis added). Treasury further noted the
Third Amendment would achieve the “important objec-
tive[]” of “[a]cting upon the commitment made in the
Administration’s 2011 White Paper that the GSEs will
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be wound down and will not be allowed to retain prof-
its, rebuild capital, and return to the market in their
prior form.” Id. The Acting FHFA Director echoed
Treasury’s sentiment in April 2013, explaining to Con-
gress the following year the Net Worth Sweep would
“wind down” Fannie and Freddie and “reinforce the no-
tion that [they] will not be building capital as a poten-
tial step to regaining their former corporate status.”
Statement of Edward J. DeMarco, Acting Director,
FHFA, Before the S. Comm. on Banking, Hous. & Ur-
ban Affairs (Apr. 18, 2013), http:/tinyurl.com/DeMarco-
Statement.

The evolution of FHFA’s position from 2008 to
2013 is remarkable; it had functionally removed itself
from the role of a HERA conservator. FHFA and Treas-
ury even described their actions using HERA’s exact
phrase defining a receiver’s conduct, yet FHFA still
purported to exercise only its power as a conservator
and operated free from HERA’s constraints on receiv-
ers. See 12 U.S.C. § 4617(a)(4)(D), (b)(2)(E), (b)(3), (c)
(establishing liquidation procedures and priority re-
quirements); id. § 4617(a)(5) (providing for judicial re-
view).

The shift in policy was borne out in FHFA’s and
Treasury’s actions. Indeed, all parties agree the Net
Worth Sweep had the effect of replacing a fixed-rate
dividend with a quarterly transfer of each company’s
net worth above an initial (and declining) capital re-
serve of $3 billion. There is similarly no dispute that
Treasury collected a $130 billion dividend in 2013, $40
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billion in 2014, and $15.8 billion in 2015. In fact, dur-
ing the period from 2008 to 2015, Fannie and Freddie
together paid Treasury $241.2 billion, an amount well
in excess of the $187.5 billion Treasury loaned the
Companies. FHFA’s decision to strip these cash re-
serves from Fannie and Freddie, consistently divesting
the Companies of their near-entire net worth, is
plainly antithetical to a conservator’s charge to “pre-
serve and conserve” the Companies’ assets.

Of course, and as the Court observes, Op. 29-31,
Fannie and Freddie continue to operate at a profit.
Indeed, as early as the second quarter of 2012, the
Companies had outearned Treasury’s 10 percent cash
dividend. Nonetheless, the Net Worth Sweep imposed
through the Third Amendment — which was executed
shortly after the second quarter 2012 earnings were
released — confiscated all but a small portion of Fan-
nie’s and Freddie’s profits. The maximum reserve of $3
billion, given the Companies’ enormous size, rendered
them extremely vulnerable to market fluctuations and
risked triggering a need to once again infuse Fannie
and Freddie with taxpayer money. See JA 1983 (2012
SEC filing stating “there is significant uncertainty in
the current market environment, and any changes in
the trends in macroeconomic factors that [Fannie]
currently anticipate[s], such as home prices and unem-
ployment, may cause [its] future credit-related ex-
penses or income and credit losses to vary significantly
from [its then-]Jcurrent expectations”). In fact, FHFA
has since referred to the Companies, even with their
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several-billion-dollar cushion, as “effectively balance-
sheet insolvent” and “a textbook illustration of insta-
bility.” Defs. Mot. to Dismiss at 19, Samuels v. FHFA,
No. 13-¢v-22399 (S.D. Fla. Dec. 6, 2013), ECF No. 38;
see also generally, Statement of Melvin L. Watt, Direc-
tor, FHFA, Statement Before the H. Comm. on Fin.
Servs., at 3 (Jan. 27, 2015), http://tinyurl.com/Watt-
Statement (“[U]nder the terms of the [contracts with
Treasury], the [Companies] do not have the ability to
build capital internally while they remain in conserva-
torship.”). As time went on, and the maximum reserve
decreased, the situation only deteriorated. Given the
task of replicating their successful rise each quarter
amid volatile market conditions, it is surprising the
Companies managed to maintain consistent profitabil-
ity until 2016, when Freddie Mac posted a $200 million
loss in the first quarter. See FREDDIE MAc, ForM 10-Q
FOR THE QUARTERLY PERIOD ENDED MARCH 31, 2016, at
7 (May 3, 2016). Under the circumstances, it strains
credulity to argue FHFA was acting as a conservator
to “observe [Fannie’s and Freddie’s] economic perfor-
mance over time” and consider other regulatory op-
tions when it executed the Third Amendment. Op. 33.
FHFA and Treasury are not “studying” the Companies,
they are profiting off of them!”

" Similarly, any argument that the Third Amendment was
executed to avoid a downward spiral hardly saves FHFA at this
juncture. See, e.g., Op. 31-32. As an initial matter, the contention
rests entirely upon an examination of motives. But see id. 32
(confirming motives are irrelevant to the legal inquiry). Second,
even if one were to consider motives, the availability of an in-kind
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Nonetheless, the Court suggests the Third Amend-
ment was simply a logical extension of the principles
articulated in the prior two agreements. Op. 25-26.
This is incorrect; the Net Worth Sweep fundamentally
transformed the relationship between the Companies
and Treasury: a 10 percent dividend became a sweep
of the Companies’ near-entire net worth; an in-kind
dividend option disappeared in favor of cash payments;
the ability to retain capital above and beyond the re-
quired dividend payment evaporated; and, most im-
portantly, the Companies lost any hope of repaying
Treasury’s liquidation preference and freeing them-
selves from its debt. Indeed, the capital depletion ac-
complished in the Third Amendment, regardless of
motive, is patently incompatible with any definition of
the conservator role. Outside the litigation context,
even FHFA agrees: “As one of the primary objectives of
conservatorship of a regulated entity would be restor-
ing that regulated entity to a sound and solvent condi-
tion, allowing capital distributions to deplete the
entity’s conservatorship assets would be inconsistent
with the agency’s statutory goals, as they would result
in removing capital at a time when the Conservator is
charged with rehabilitating the regulated entity.” 76
Fed. Reg. 35,724, 35,727 (June 20, 2011). But rendering
Fannie and Freddie mere pass-through entities for
huge amounts of money destined for Treasury does ex-
actly that which FHFA has deemed impermissible.

dividend and information recently obtained in this litigation cre-
ates, to put it mildly, a dispute of fact regarding the motivations
behind FHFA and Treasury’s decision to execute the Third
Amendment.
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Even Congress, in debating the Consolidated Appro-
priations Act of 2016, H.R. 2029, 114th Cong. § 702
(2015), acknowledged such action would require addi-
tional congressional authorization. See 161 Cong. Rec.
S8760 (daily ed. Dec. 17, 2015) (statement of Sen.
Corker) (noting the Senate Banking Committee passed
a bipartisan bill to “protect taxpayers from future eco-
nomic down-turns by replacing Fannie and Freddie
with a privately capitalized system” that ultimately
did not receive a vote by the full Senate).

Here, FHFA placed the Companies in de facto liq-
uidation — inconsistent even with “managing the regu-
lated entit[ies] in the lead up to the appointment of a
liquidating receiver,” as the Court incorrectly, and
obliquely, defines the outer limits of the conservator
role, Op. 27 — when it entered into the Third Amend-
ment and captured nearly all of the Companies’ profits
for Treasury. To paraphrase an aphorism usually at-
tributed to Everett Dirksen, a hundred billion here, a
hundred billion there, and pretty soon you’re talking
about real money. But instead of acknowledging the re-
ality of the Companies’ situation, the Court hides be-
hind a false formalism, establishing a dangerous
precedent for future acts of FHFA, the FDIC, and even
common law conservators.

III.

Finally, the practical effect of the Court’s ruling
is pernicious. By holding, contrary to the Act’s text,
FHFA need not declare itself as either a conservator or
receiver and then act in a manner consistent with the
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well-defined powers associated with its chosen role, the
Court has disrupted settled expectations about finan-
cial markets in a manner likely to negatively affect the
nation’s overall financial health.

Congress originally established the FDIC to re-
build confidence in our nation’s banking system follow-
ing the Great Depression, see Banking Act of 1933,
Pub. L. No. 73-66, 48 Stat. 162, and in the years that
followed it has empowered the institution to insure de-
posits and serve as a conservator or receiver for failed
banks, see Federal Deposit Insurance Act of 1950, Pub.
L. No. 81-979, 64 Stat. 873 (FIRREA’s predecessor stat-
ute, which incorporated the conservator and receiver
roles). Consistent with its mission, the FDIC has pro-
vided assistance, up to and including conservatorship
and receivership, for thousands of financial institu-
tions over numerous periods of economic stress. For
decades, investors relied on the common law’s conser-
vator/receiver distinction, maintained by the FDIC
and enforced by courts, to evaluate their investments
and guide judicial review.

Congress chose to import this effective statutory
scheme into HERA in an effort to combat our most
recent financial crisis, evidencing its belief that
FIRREA’s terms were equal to the task confronting
FHFA. But FHFA’s actions in implementing the Net
Worth Sweep “bear no resemblance to actions taken in
conservatorships or receiverships overseen by the
FDIC.” Amicus Br. for Indep. Comm. Bankers of Am. 6
(reflecting the views of former high-ranking officials of
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the FDIC). Yet today the Court holds that, in the con-
text of HERA — and FIRREA by extension — any action
taken by a regulator claiming to be a conservator
(short of officially liquidating the company) is immun-
ized from meaningful judicial scrutiny. All this in the
context of the Third Amendment’s Net Worth Sweep,
which comes perilously close to liquidating Fannie and
Freddie by ensuring they have no hope of survival past
2018. The Court’s conservator is not your grandfa-
ther’s, or even your father’s, conservator. Rather, the
Court adopts a dangerous and radical new regime that
introduces great uncertainty into the already-volatile
market for debt and equity in distressed financial in-
stitutions.

Now investors in regulated industries must invest
cognizant of the risk that some conservators may ab-
rogate their property rights entirely in a process that
circumvents the clear procedures of bankruptcy law,
FIRREA, and HERA. Consequently, equity in these
corporations will decrease as investors discount their
expected value to account for the increased uncer-
tainty — indeed if allegations of regulatory overreach
are entirely insulated from judicial review, private cap-
ital may even become sparse. Certainly, capital will be-
come more expensive, and potentially prohibitively
expensive during times of financial distress, for all reg-
ulated financial institutions.

More ominously, the existence of a predictable
rule of law has made America’s enviable economic
progress possible. See, e.g., ToM BETHELL, THE NOBLEST
TRIUMPH: PROPERTY AND PROSPERITY THROUGH THE
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AGES 3 (1998) (“When property is privatized, and the
rule of law is established, in such a way that all includ-
ing the rulers themselves are subject to the same law,
economies will prosper and civilization will blossom.”).
Private individual and institutional investors in regu-
lated industries rightly expect the law will protect
their financial rights — either through an agency inter-
preting statutory text or a court reviewing agency ac-
tion thereafter. They are also entitled to expect a
conservator will act to conserve and preserve the value
of the company in which they have invested, honoring
the capital and investment conventions of governing
law. A rational investor contemplating the terms of
HERA would not conclude Congress had changed these
prevailing norms. See generally Yates v. United States,
135 S.Ct. 1074, 1096 (2015) (Kagan, J., dissenting)
(noting statutory text may be drafted “to satisfy audi-
ences other than courts”). Today, however, the Court
explains this rational investor was wrong. And its bold
and incorrect statutory interpretation could dramati-
cally affect investor and public confidence in the fair-
ness and predictability of the government’s
participation in conservatorship and insolvency pro-
ceedings.

When assessing responsibility for the mortgage
mess there is, as economist Tom Sowell notes, plenty
of blame to be shared. Who was at fault? “The borrow-
ers? The lenders? The government? The financial mar-
kets? The answer is yes. All were responsible and many
were irresponsible.” THOMAS SOWELL, THE HOUSING
Boom AND BusT 28 (2009). But that does not mean
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more irresponsibility is the solution. Conservation is
not a synonym for nationalization. Confiscation may
be. But HERA did not authorize either, and FHFA may
not do covertly what Congress did not authorize explic-
itly. What might serve in a banana republic will not do
in a constitutional one.

% % &

FHFA, like the FDIC before it, was given broad
powers to enable it to respond in a perilous time in U.S.
financial history. But with great power comes great re-
sponsibility. Here, those responsibilities and the au-
thority FHFA received to address them were well-
defined, and yet FHFA disregarded them. In so doing,
FHFA abandoned the protection of the anti-injunction
provision, and it should be required to defend against
the Institutional and Class Plaintiffs’ claims.
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In re Fannie Mae/Freddie )
Mac Senior Preferred Stock)

Purchase Agreement Class ; Miscellaneous
Action Litigations No. 13-1288 (RCL)

; CLASS ACTION

This Memorandum Opinion )
relates to: ALL CASES )

MEMORANDUM OPINION
(Filed Sep. 30, 2014)

Before the Court are motions to dismiss or, in the
alternative, for summary judgment, filed by the de-
fendants United States Department of the Treasury
(“Treasury”) and Federal Housing Finance Agency
(“FHFA”), as well as a cross-motion for summary judg-
ment on Administrative Procedure Act (“APA”) claims
filed by the Perry, Fairholme, and Arrowood plaintiffs
(collectively, “individual plaintiffs”). Upon considera-
tion of the defendants’ respective motions to dismiss,
the individual plaintiffs’ cross-motion for summary
judgment, the various opposition and reply briefs
thereto filed by the defendants, the individual plain-
tiffs, and the class action plaintiffs (“class plaintiffs”),
the applicable law, and the entire record herein, the
Court will GRANT the defendants’ motions to dismiss
and DENY the individual plaintiffs’ cross-motion for
summary judgment.
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I. BACKGROUND

This matter is brought before the Court by both a
class action lawsuit and a set of three individual law-
suits. These four lawsuits contain numerous overlap-
ping, though not identical, claims. The purported class
plaintiffs consist of private individual and institu-
tional investors who own either preferred or common
stock in the Federal National Mortgage Association
(“Fannie Mae”) or the Federal Home Loan Mortgage
Corporation (“Freddie Mac”). Am. Compl. at ] 30-44,
In re Fannie Mael/Freddie Mac Senior Preferred Stock
Purchase Agreement Class Action Litigs., No. 13-1288
(D.D.C. Dec. 3, 2013), ECF No. 4 (“In re Fannie
MaelFreddie Mac Am. Compl.”); Derivative Compl. at
M9 19-21, In re Fannie Mae/Freddie Mac, No. 13-1288
(D.D.C. July 30, 2014), ECF No. 39 (“In re Fannie
MaelFreddie Mac Derivative Compl.”). The individual
plaintiffs comprise a collection of private investment
funds and insurance companies. Compl. at ] 25-27,
Perry Capital LLC v. Lew, No. 13-1025 (D.D.C. July 7,
2013), ECF No. 1 (“Perry Compl.”); Compl. at ] 18-28,
Fairholme Funds, Inc., v. FHFA, No. 13-1053 (D.D.C.
July 10, 2013), ECF No. 1 (“Fairholme Compl.”); Compl.
at M9 15-19, Arrowood Indem. Co. v. Fannie Mae, No.
13-1439 (D.D.C. Sept. 20, 2013), ECF No. 1 (“Arrowood
Compl.”).
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Fannie Mae and Freddie Mac are government-
sponsored enterprises (“GSEs”),! born from statutory
charters issued by Congress. See Federal National
Mortgage Association Charter Act, 12 U.S.C. §§ 1716-
1723; Federal Home Loan Mortgage Corporation Act,
12 U.S.C. §§ 1451-1459. Congress created the GSEs in
order to, among other goals, “promote access to mort-
gage credit throughout the Nation ... by increasing
the liquidity of mortgage investments and improving
the distribution of investment capital available for res-
idential mortgage financing.” 12 U.S.C. § 1716(3). In
other words, the GSEs’ shared purpose was to make it
easier (i.e., less risky) for local banks and other lenders
to offer mortgages to prospective home buyers. The
GSEs sought to accomplish this objective by purchas-
ing mortgage loans from lenders, thus relieving lend-
ers of default risk and “freeing up lenders’ capital to
make additional loans.” See Treasury Defs.’s Mot. to
Dismiss, or, in the Alternative, for Summ. J. at 6
(D.D.C. Jan. 17, 2014) (“Treasury Mot.”).2 In order to
finance this operation, the GSEs would, primarily, pool
the many mortgage loans they purchased into various

! While Fannie Mae and Freddie Mac are not the only GSEs,
see, e.g., Federal Home Loan Banks, for convenience, this Memo-
randum Opinion will employ the term “GSE” to refer to Fannie
Mae and Freddie Mac exclusively.

2 Rather than list each of the numerous dockets on which the
briefs in this matter have been filed, this Memorandum Opinion
will cite the name of the brief, the date on which it was filed on all
relevant dockets, and the short form citation by which the brief
will be referenced thereinafter.
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mortgage-backed securities and sell these securities to
investors. See, e.g., Individual Pls.’s Opp’n and Cross-
Mot. for Summ. J. at 4 (D.D.C. Mar. 21, 2014) (“Individ-
ual Pls.’s Opp’n”).

Fannie Mae and Freddie Mac are considered
government-sponsored, rather than government-
owned, because both congressionally chartered entities
were eventually converted, by statute, into publicly
traded corporations. Housing and Urban Development
Act, Pub. L. No. 90-448, § 802, 82 Stat. 536-538 (1968);
Financial Institutions Reform, Recovery and Enforce-
ment Act, Pub. L. No. 101-73, § 731, 103 Stat. 432-433
(1989). Yet despite this historically market-driven
ownership structure, “the GSEs have benefitted from
a public perception that the federal government had
implicitly guaranteed the securities they issued; this
perception allowed the GSEs to purchase more mort-
gages and [mortgage-backed securities], at cheaper
rates, than would otherwise prevail in the private mar-
ket.” Treasury Mot. at 6-7.

By 2008, the United States economy faced dire
straits, in large part due to a massive decline within
the national housing market. See Individual Pls.’s
Opp’n at 7. “As a result of the housing crisis, the value
of the [GSESs’] assets . .. deteriorated and the [GSEs]
suffered ... credit losses in their portfolios.” FHFA
Mot. to Dismiss, or, in the Alternative, for Summ. J. at
7 (D.D.C. Jan. 17, 2014) (“FHFA Mot.”).
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Given the systemic danger that a Fannie Mae or
Freddie Mac collapse posed to the already fragile na-
tional economy, among other housing market-related
perils, Congress enacted the Housing and Economic
Recovery Act (“HERA”) on July 30, 2008. See Individ-
ual Pls’s Opp’n at 6; Pub. L. No. 110-289, 122 Stat.
2654. HERA established FHFA as an independent
agency to supervise and regulate the GSEs. 12 U.S.C.
§ 4511. HERA further granted FHFA’s director the au-
thority to appoint the agency as conservator or receiver
for the GSEs. 12 U.S.C. § 4617(a). Of most relevance to
the present litigation, HERA empowered FHFA, as
conservator or receiver, to “immediately succeed to — (i)
all rights, titles, powers, and privileges of the [GSE],
and of any stockholder, officer, or director of such [GSE]
with respect to the [GSE] and the assets of the [GSE].”
12 U.S.C. § 4617(b)(2)(A)1). The statute also set forth a
“[lJimitation on court action,” noting that, “[e]xcept as
provided in this section or at the request of the Direc-
tor, no court may take any action to restrain or affect
the exercise of powers or functions of [FHFA] as a con-
servator or a receiver.” 12 U.S.C. § 4617(f). Moreover,
apparently recognizing that Treasury (i.e., taxpayer)
funds may soon be necessary to capitalize the strug-
gling GSEs,®? Congress, under HERA, amended the

3 The purpose of HERA’s provision authorizing Treasury to
invest in the GSEs was, in part, to “prevent disruptions in the
availability of mortgage finance” — disruptions presumably due to
the challenges confronting the GSEs in 2008. See 12 U.S.C.
§ 1455(1)(1)(B); 12 U.S.C. § 1719(g)(1)(B) (“Emergency determina-
tion required[.] In connection with any use of this [purchasing]
authority, the [Treasury] Secretary must determine that such
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GSEs’ charters to temporarily authorize Treasury to
“purchase any obligations and other securities issued
by the [GSEs].” 12 U.S.C. § 1455(1)(1)(A) (Freddie Mac);
12 U.S.C. § 1719(g)(1)(A) (Fannie Mae).* This provision
also provided that the “Secretary of the Treasury may,
at any time, exercise any rights received in connection
with such purchases.” 12 U.S.C. § 1719(g)(2)(A). Treas-
ury’s authority to invest in the GSEs expired on De-
cember 31, 2009. 12 U.S.C. § 1719(g)(4).

Following the GSEs’ unsuccessful effort to “raise
capital in the private markets,” FHFA Mot. at 7-8,
FHFA placed the GSEs into conservatorship on Sep-
tember 6, 2008. See, e.g., Class Pls.’s Opp’n at 7 (D.D.C.
Mar. 21, 2014) (“Class Pls.’s Opp’n”). One day later,
Treasury, pursuant to 12 U.S.C. § 1719(g), entered into
Senior Preferred Stock Purchase Agreements
(“PSPAs”) with each of the GSEs. Individual Pls.’s
Opp’n at 8. Under the initial PSPAs, Treasury commit-
ted to provide up to $100 billion in funding to each GSE
“to ensure that their assets were equal to their liabili-
ties” —i.e., to “cure [the GSEs’] negative net worth” — at
the end of any fiscal quarter. Id.; FHFA Mot. at 11. On
May 6, 2009, Treasury and the GSEs, through FHFA,
entered into the First Amendment to the PSPAs,

actions are necessary to — (i) provide stability to the financial mar-
kets; (i) prevent disruptions in the availability of mortgage fi-
nance; and (iii) protect the taxpayer.”).

4 Since 12 U.S.C. § 1455(/) and 12 U.S.C. § 1719(g) are identi-
cal provisions, this Memorandum Opinion, hereinafter, will refer
only to the Fannie Mae provision, § 1719(g).
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whereby Treasury doubled its funding cap to $200 bil-
lion for each GSE. Individual Pls.’s Opp’n at 11. On De-
cember 24, 2009, the parties executed the Second
Amendment, which permitted the GSEs to continue to
“draw unlimited sums from Treasury [as required to
cure any quarterly negative net worth] until the end of
2012,” and then, as of December 31, 2012, permanently
fixed the funding cap for each GSE (at an amount that,
in the end, totaled greater than $200 billion per GSE),
in accordance with an agreed-upon formula. Id. at 11-
12; FHFA Mot. at 12; see also Treasury AR at 190-91,
196-97.5

In exchange for its funding commitment, Treasury
received senior preferred stock in each GSE, which en-
titled Treasury to four principal contractual rights un-
der the PSPAs. See, e.g., Treasury AR at 14. First,
Treasury received a senior liquidation preference® of
$1 billion for each GSE plus a dollar-for-dollar increase
each time the GSEs drew upon Treasury’s funding
commitment. Individual Pls.’s Opp'n at 8-9 (citing
Treasury AR at 100, 133). Second, the PSPAs entitled
Treasury to dividends equivalent to 10% of Treasury’s

5 Citations to the administrative record filed by the Treasury
defendants, e.g., Administrative R., In re Fannie Mae/Freddie Mac,
No. 13-1288 (D.D.C. Dec. 17,2013), ECF No. 6, are noted as “Treas-
ury AR.” Citations to the document compilation regarding the
Third Amendment filed by the FHFA defendants, e.g., In re Fannie
Mae/Freddie Mac, ECF No. 7, are noted as “FHFA Docs.”

6 “A liquidation preference is a priority right to receive dis-
tributions from the [GSEs’] assets in the event they are dis-
solved.” Individual Pls.’s Opp’n at 5.
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existing liquidation preference, paid quarterly.” Id. at
9 (citing AR at 32-33, 67-68); Treasury Mot. at 13.

" Given the Court’s ruling to grant the defendants’ motion to
dismiss, there is no need to evaluate the merits of the defendants’
decision to execute the Third Amendment instead of selecting
other options in lieu of the cash dividend that, under the PSPAs,
was equal to 10% of Treasury’s liquidation preference. Neverthe-
less, the Court notes its disagreement with the plaintiffs’ charac-
terization of one purported alternative to the Third Amendment.
The plaintiffs claim that the GSEs “had no obligation to pay the
10 percent dividend in cash,” and instead could simply opt to pay
a 12% dividend that would be added to the outstanding liquida-
tion preference rather than be paid in cash each quarter. Individ-
ual Pls.’s Opp’n at 9, 66-67. However, the plaintiffs’ contention
that paying 10% in cash or adding 12% to the liquidation prefer-
ence was merely a matter of choice, Class Pls.’s Opp’n at 11, di-
rectly contravenes the unambiguous language of the contract. The
relevant provisions, which are identical, in Treasury’s respective
stock certificates with each of the GSEs, state:

“‘Dividend Rate’ means 10.0%; provided, however, that
if at any time the [GSE] shall have for any reason failed
to pay dividends in cash in a timely manner as required
by this Certificate, then immediately following such
failure and for all Dividend Periods thereafter until the
Dividend Period following the date on which the Com-
pany shall have paid in cash full cumulative dividends
(including any unpaid dividends added to the Liquida-
tion Preference pursuant to Section 8), the ‘Dividend
Rate’ shall mean 12.0%.”

Treasury AR at 33, 67-68 (Treasury Senior Preferred Stock
Certificates § 2(c)) (emphasis added). The provision makes clear
that 10% cash dividends were “required by” the stock certificates,
and that 12% dividends deferred to the liquidation preference
were only triggered upon a “failure” to meet the 10% cash divi-
dend requirement. Thus, classifying the 12% dividend feature as
a “penalty,” as Treasury does, is surely more accurate than classi-
fying it as a “right.” Compare Treasury Defs.’s Reply at 49-50
(D.D.C. May 2, 2014) (“Treasury Reply”), with Individual Pls.’s
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Third, Treasury received warrants to acquire up to
79.9% of the GSEs’ common stock at a nominal price.
Individual Pls.’s Opp’n at 9;e.g., Treasury AR at 15, 43.
Fourth, beginning on March 31, 2010, Treasury would
be entitled to a periodic commitment fee “to fully com-
pensate [Treasury] for the support provided by the on-
going [funding] [cJommitment.” Treasury AR at 22, 56.
The amount of the periodic commitment fee was to be
determined by mutual agreement, and Treasury re-
served the right to waive the fee for one year at a time
“based on adverse conditions in the United States
mortgage market.” Id. Treasury waived the commit-
ment fee in 2010 and 2011, and later, under the Third

Opp’n at 9. The plaintiffs cannot gloss over this distinction by re-
petitively using the phrase “in kind” to describe the 12% dividend
feature. See Individual Pls.’s Oppn at 9, 66-67, 80-81; Class Pls.’s
Opp'n at 16. Inclusion of “in kind” within § 2(c) would have
slightly improved the plaintiffs’ argument that the contract ex-
pressly permitted the GSEs to simply choose between a 10% cash
dividend or 12% dividend deferred to the liquidation preference.
But, as plaintiffs are certainly aware, “in kind” appears nowhere
within the stock certificates’ dividends provision. See Treasury AR
at 33, 67-68.

With regard to the two other hypothetical alternatives pre-
sented by the individual plaintiffs — Treasury accepting lower div-
idends or allowing the GSEs to use excess profits to pay down the
liquidation preference and, thus, the basis for the 10% dividend —
the Court has no occasion to determine whether the plaintiffs’ ar-
guments demonstrate arbitrary and capricious decisionmaking or
only amount to second-guessing decisionmakers charged with ex-
ercising predictive judgments. Compare Individual Pls.’s Opp’n at
79-82, with FHFA Defs.’s Reply at 52-58 (D.D.C. May 2, 2014)
(“FHFA Reply”).
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Amendment, the fee was suspended. Treasury Mot. at
14, 18.

As of August 8, 2012, Treasury had provided
$187.5 billion in funding to the GSEs,® and, thus, held
a total $189.5 billion senior liquidation preference be-
tween both GSEs, including the initial $1 billion liqui-
dation preferences from each GSE. Therefore, “the
GSEs’ dividend obligations to Treasury were nearly
$19 billion per year.” Treasury Mot. at 16.

On August 17, 2012, Treasury and the GSEs,
through FHFA, agreed to the Third Amendment to the
PSPA, which is the focus of this litigation. The Third
Amendment “replaced the previous dividend formula
with a requirement that the GSEs pay, as a dividend,
the amount by which their net worth for the quarter
exceeds a capital buffer of $3 billion. The capital buffer
gradually declines over time by $600 million per year,
and is entirely eliminated in 2018.” Treasury Mot. at
18. In simpler terms, the amendment “requires Fannie
Mae and Freddie Mac to pay a quarterly dividend to
Treasury equal to the entire net worth of each Enter-
prise, minus a small reserve that shrinks to zero over
time.” Class Pls.’s Opp’n at 3. These dividend payments
do not reduce Treasury’s outstanding liquidation pref-
erences. See Individual Pls.’s Opp’n at 16.

The plaintiffs cite multiple justifications offered
publicly by the defendants for this “net worth sweep.”

8 A figure that is unchanged through 2013. See Treasury AR
4351.
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See Individual Pls.’s Opp’n at 16-17. First, Treasury as-
serted that the amendment will end “the circular prac-
tice of the Treasury advancing funds to the [GSEs]
simply to pay dividends back to Treasury.” Id. at 16
(citing Press Release, Treasury Dep’t Announces Fur-
ther Steps to Expedite Wind Down of Fannie Mae and
Freddie Mac (Aug. 17, 2012), available at http://www.
treasury.gov/press-center/press-releases/Pages/tg1684.
aspx); see also Treasury Mot. at 2, 5, 50; FHFA Mot. at
3, 15-16. However, the plaintiffs counter that in 2012,
the GSEs were once again profitable and, pertinently,
able to pay the 10% dividend without drawing addi-
tional funds from Treasury. Id. at 14-15; but see Fair-
holme Compl. at ] 26 (stating that “approximately $26
billion” of Treasury’s current liquidation preference
“were required simply to pay the 10% dividend pay-
ments owed to Treasury”). Second, quoting from the
same Treasury press release, the plaintiffs note Treas-
ury’s statement that the net worth sweep is consistent
with the Obama Administration’s “commitment . ..
that the GSEs will be wound down and will not be al-
lowed to retain profits, rebuild capital, and return to
the market in their prior form.” Id. at 16-17. Third, ac-
cording to the press release, the net worth sweep would
“make sure that every dollar of earnings that Fannie
Mae and Freddie Mac generate will be used to benefit
taxpayers for their investment in those firms.” Id. at
17.
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Under the Third Amendment net worth sweep, the
GSEs paid Treasury nearly $130 billion in 2013.°
Treasury AR at 4352. As mentioned above, under the
former dividend arrangement requiring payment
equivalent to 10% of Treasury’s existing liquidation
preference, the GSEs would have owed nearly $19 bil-
lion. Through 2013, the cumulative draws of Treasury
funding taken by the GSEs remained $187.5 billion, id.
at 4351, and the cumulative dividends paid to Treas-
ury by the GSEs totaled $185.2 billion, id. at 4352.

Notwithstanding the plaintiffs’ attempt to down-
play the need for a GSE bailout in the first place, see,
e.g., Individual Pls.’s Opp’n at 6, 10-11, the plaintiffs do
not contest the initial PSPA or subsequent two amend-
ments to the PSPA, see, e.g., Class Pls.’s Oppn at 11,
but rather only challenge the Third Amendment to the
PSPA. The class plaintiffs have brought claims of
breach of contract, regarding allegedly promised divi-
dends and liquidation preferences, breach of the im-
plied covenant of good faith and fair dealing, and an
unconstitutional taking, as well as derivative claims of
breach of fiduciary duty. The Perry plaintiff has
brought claims under the Administrative Procedure
Act (“APA”). The Arrowood plaintiffs have also brought
APA claims, as well as claims of breach of contract, re-
garding allegedly promised dividends and liquidation
preferences, and breach of the implied covenant of good

9 Though this figure includes the outlier $59.3 billion divi-
dend paid by Fannie Mae in the second quarter and $30.4 billion
dividend paid by Freddie Mac in the fourth quarter. Treasury AR
4352,
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faith and fair dealing. The Fairholme plaintiffs have
brought the same claims as the Perry and Arrowood
plaintiffs with an additional claim of breach of fiduci-
ary duty against FHFA. The parties dispute whether
the Fairholme plaintiffs’ fiduciary duty claim is direct
or derivative. See infra n.24.

On January 17, 2014, the defendants moved to dis-
miss the complaints against the Third Amendment for
lack of jurisdiction under Federal Rule of Civil Proce-
dure 12(b)(1) and for failure to state a claim under
Rule 12(b)(6). In the alternative, the defendants moved
for summary judgment pursuant to Rule 56. In their
opposition, filed March 21, 2014, the individual plain-
tiffs presented a cross-motion for summary judgment.

II. LEGAL STANDARD

“Federal courts are of limited jurisdiction.” Kokko-
nen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377
(1994). Under Rule 12(b)(1), the plaintiffs bear the bur-
den of demonstrating that subject matter jurisdiction
exists. Khadr v. United States, 529 F.3d 1112, 1115
(D.C. Cir. 2008). The Court must “assume the truth of
all material factual allegations in the complaint and
construe the complaint liberally, granting [the] plain-
tiff[s] the benefit of all inferences that can be derived
from the facts alleged.” Am. Nat. Ins. Co. v. F.D.I.C., 642
F.3d 1137, 1139 (D.C. Cir. 2011) (internal quotation
marks and citation omitted). But “[blecause subject-
matter jurisdiction focuses on the [Clourt’s power to
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hear the claim ..., the [Clourt must give the plain-
tiff[s’] factual allegations closer scrutiny when resolv-
ing a Rule 12(b)(1) motion than would be required for
a Rule 12(b)(6) motion for failure to state a claim.”
Youming Jin v. Ministry of State Sec., 475 F. Supp. 2d
54, 60 (D.D.C. 2007). Furthermore, when evaluating a
Rule 12(b)(1) motion to dismiss, “it has been long ac-
cepted that the [Court] may make appropriate inquiry
beyond the pleadings to satisfy itself on authority to
entertain the case.” Haase v. Sessions, 835 F.2d 902,
906 (D.C. Cir. 1987) (internal quotation marks and ci-
tation omitted).

A motion to dismiss is also appropriate when the
complaint fails “to state a claim upon which relief can
be granted.” Fed. R. Civ. P. 12(b)(6). The Court does not
“require heightened fact pleading of specifics, but only
enough facts to state a claim to relief that is plausible
on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544,
570 (2007). Once again, “the complaint is construed lib-
erally in the plaintiffs’ favor, and [the Court] grant[s]
plaintiffs the benefit of all inferences that can be de-
rived from the facts alleged. However, the [Clourt need
not accept inferences drawn by plaintiffs if such infer-
ences are unsupported by the facts set out in the com-
plaint. Nor must the [Clourt accept legal conclusions
cast in the form of factual allegations. Kowal v. MCI
Commc’ns Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994)
(internal quotation marks and citation omitted). “If, on
a motion under Rule 12(b)(6) . . ., matters outside the
pleadings are presented to and not excluded by the
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[Clourt, the motion must be treated as one for sum-
mary judgment under Rule 56.” Fed. R. Civ. P. 12.

III. ANALYSIS

A. HERA Bars the Plaintiffs’ Prayers for
Declaratory, Injunctive, and Other Eq-
uitable Relief against FHFA and Treas-
ury

By this Court’s calculation, twenty-four of the
thirty-one substantive prayers for relief'® requested by
the plaintiffs across their five complaints seek declar-
atory, injunctive, or other equitable relief against
FHFA or Treasury. See also FHFA Mot. at 22 n.13.
Such relief runs up against HERA’s anti-injunction
provision, which declares that “no court may take any
action to restrain or affect the exercise of powers or

functions of [FHFA] as a conservator or a receiver.” 12
U.S.C. § 4617(f).

While case law adjudicating HERA-related
disputes is generally sparse, “[clourts interpreting
the scope of [§] 4617(f) have relied on decisions ad-
dressing the nearly identical jurisdictional bar appli-
cable to the Federal Deposit Insurance Corporation
(‘FDIC’) conservatorships contained in 12 U.S.C.

10 This thirty-one prayers for relief figure does not include
the two prayers for “reasonable costs, including attorneys’ fees,
incurred in bringing this action” and “such other and further re-
lief as this Court deems just and proper” that appear in each of
the five complaints at issue here. See, e.g., Fairholme Compl. at
I 146(i) and (j).
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§ 1821(j).”' Natural Res. Def. Council, Inc. v. FHFA,
815 F. Supp. 2d 630, 641 (S.D.N.Y. 2011), aff’d sub
nom. Town of Babylon v. FHFA, 699 F.3d 221 (2d Cir.
2012). Congress passed the Financial Institutions Re-
form, Recovery, and Enforcement Act of 1989
(“FIRREA”), Pub. L. No. 101-73, 103 Stat. 183, during
the savings and loan crisis to enable the FDIC (and,
formerly, the Resolution Trust Corporation (“RTC”)) to
serve as a conservator or receiver for troubled financial
institutions. It was with this backdrop that the Court
of Appeals for the District of Columbia Circuit, in Free-
man v. FDIC, explained that the language of § 1821(j)
“does indeed effect a sweeping ouster of courts’ power
to grant equitable remedies.” 56 F.3d 1394, 1399 (D.C.
Cir. 1995).12 The Circuit held that the FIRREA provi-
sion precludes courts from granting “non-monetary
remedies, including injunctive relief [] [and] declara-
tory relief” that would “effectively ‘restrain’ the
[agency] from” exercising its statutorily authorized re-
sponsibilities. Id. (quoting 12 U.S.C. § 1821(j)). As the

11 Section 1821(j) reads: “ . .. no court may take any action
... to restrain or affect the exercise of powers or functions of the
[FDIC] as a conservator or a receiver.” 12 U.S.C. § 1821()).

12 “Although this limitation on courts’ power to grant equita-
ble relief may appear drastic, it fully accords with the intent of
Congress at the time it enacted FIRREA in the midst of the sav-
ings and loan insolvency crisis to enable the FDIC and the [RTC]
to expeditiously wind up the affairs of literally hundreds of failed
financial institutions throughout the country.” Id. at 1398.
Whether or not FHFA is “winding up the affairs of ” the GSEs, the
Circuit’s interpretation of congressional intent to grant the FDIC
enormous discretion to act as a conservator or receiver during the
savings and loan crisis of 1989 applies with equal force to the
mortgage finance crisis of 2008.
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parties both agree, an equivalent bar on jurisdiction
derives from HERA’s substantially identical anti-in-
junction provision. E.g., Individual Pls.’s Opp’n at 31-
32.

Like a number of its sister circuits, however, this
Circuit has established that, if the agency “has acted
or proposes to act beyond, or contrary to, its statutorily
prescribed, constitutionally permitted, powers or func-
tions,” then 12 U.S.C. § 4617(f) shall not apply. Nat’l
Trust for Historic Pres. v. FDIC, 21 F.3d 469, 472 (D.C.
Cir. 1994) (Wald, J., concurring) (internal quotation
marks and citation omitted) (referring to 12 U.S.C.
§ 1821(j)); see also Leon Cnty., Fla. v. FHFA, 700 F.3d
1273, 1278 (11th Cir. 2012) (“‘[I]f the FHFA were to act
beyond statutory or constitutional bounds in a manner
that adversely impacted the rights of others, § 4617(f)
would not bar judicial oversight or review of its ac-
tions.””) (quoting In re Freddie Mac Derivative Litig.,
643 F. Supp. 2d 790, 799 (E.D. Va. 2009)); Cnty. of
Sonoma v. FHFA, 710 F.3d 987, 992 (9th Cir. 2013)
(“[TThe anti judicial review provision is inapplicable
when FHFA acts beyond the scope of its conservator
power.”). Thus, the question for this Court is whether
the plaintiffs sufficiently plead that FHFA acted be-
yond the scope of its statutory “powers or functions . . .
as a conservator” when the agency executed the Third
Amendment to the PSPAs with Treasury. 12 U.S.C.
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§ 4617(f). If not, the Court must dismiss all of the de-
fendants’ claims for declaratory, injunctive, or other eq-
uitable relief.’

1. Section 4617(f) Bars Claims of Arbi-
trary and Capricious Conduct, under
APA § 706(2)(A), Which Seek Declara-

tory, Injunctive, or Other Equitable
Relief

While there is a “strong presumption that Con-
gress intends judicial review of administrative action,”
Bowen v. Mich. Acad. of Family Physicians, 476 U.S.
667, 670 (1986), that presumption is “defeated if the
substantive statute precludes review.” Heckler v.
Chaney, 470 U.S. 821, 843 (1985) (citing 5 U.S.C.
§ 701(a)(1)). The plaintiffs do not discuss the applica-
bility of 5 U.S.C. § 701(a)(1) of the APA to the present
case in any of their oppositions, except to cite Reno v.
Catholic Soc. Servs., 509 U.S. 43, 63-64 (1993), in the
individual plaintiffs’ opposition and reply briefs for the
proposition that the Court can preclude APA review
“only if presented with clear and convincing evidence”
of congressional intent to preclude such review. E.g.,
Individual Pls.’s Reply to Defs.’s Mot. for Summ. J. at
15-16 (D.D.C. June 2, 2014) (“Individual Pls.’s Reply”).
The individual plaintiffs are correct in that the “pre-
sumption of judicial review [under the APA] is, after
all, a presumption, and like all presumptions used in

13- As the Court will explain below, this is true regardless of
whether the defendants have levied some of their non-monetary
claims against Treasury instead of FHFA.
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interpreting statutes, may be overcome by, inter alia,
specific language . . . that is a reliable indicator of con-
gressional intent ... to preclude judicial review.”
Bowen, 476 U.S. at 673 (internal quotation marks and
citation omitted). HERA’s express anti-injunction pro-
vision, which, as explained below, necessarily covers
litigation arising out of contracts executed by FHFA in
accordance with its duties as a conservator, qualifies
as a reliable indicator of congressional intent to pre-
clude review of non-monetary APA claims brought
against both FHFA and Treasury. Importantly, when
applying FIRREA’s anti-injunction provision, 12 U.S.C
§ 1821(j), this Circuit has only considered whether the
FDIC acted beyond “its statutorily prescribed, consti-
tutionally permitted, powers or functions” under
FIRREA, specifically, and not whether it acted beyond
any of its more general APA obligations under 5 U.S.C.
§ 702(2). See Nat’l Trust, 21 F.3d at 472 (Wald, J., con-
curring and further noting that, “given the breadth of
the statutory language [of § 1821(j)], untempered by
any persuasive legislative history pointing in a differ-
ent direction, the statute would appear to bar a court
from acting in virtually all circumstances”); Freeman,
56 F.3d at 1398-99; MBIA Ins. Corp. v. FDIC, 816
F. Supp. 2d 81, 103 (D.D.C. 2011), aff’d, 708 F.3d 234
(D.C. Cir. 2013); see also Leon Cnty., 700 F.3d at 1278-
79. In other words, this Circuit, like the APA itself, im-
plicitly draws a distinction between acting beyond the
scope of the constitution or a statute, see § 702(2)(B)
and (C), and acting within the scope of a statute, but
doing so arbitrarily and capriciously, see § 702(2)(A).
This distinction arises directly from the text of
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§ 4617(f), which prohibits the Court from restraining
“the exercise of powers or functions of [FHFA]” — i.e.,
restraining how FHFA employs its powers or functions
— but does not prohibit review based upon the statu-
tory or constitutional origin of the powers or functions
themselves. 12 U.S.C. § 4617(f) (emphasis added). Con-
sequently, it does appear that § 4617(f) bars all declar-
atory, injunctive, or other equitable relief stemming
from claims of arbitrary and capricious decisionmak-
ing, under APA § 706(2)(A). Thus, the two counts in
each of the Perry, Fairholme, and Arrowood Com-
plaints, and related prayers for relief, that claim APA
violations for arbitrary and capricious conduct by both
Treasury and FHFA are hereby dismissed pursuant to
Rule 12(b)(1).4

14 The class, Arrowood, and Fairholme plaintiffs each present
a claim of breach of the implied covenant of good faith and fair
dealing that closely parallels the individual plaintiffs’ APA claims
for arbitrary and capricious conduct. See, e.g., In re Fannie
MaelFreddie Mac Am. Compl. at J 161 (“ ... Fannie Mae, acting
through FHFA, acted arbitrarily and unreasonably and not in
good faith or with fair dealing toward the members of the Fannie
Preferred Class.”). Given the breadth of HERA and this Circuit’s
wariness toward evaluating how FHFA carries out its conserva-
torship responsibilities, any claim — APA- or contract-based — de-
pendent upon allegations of arbitrary and capricious behavior
coupled with a request for equitable relief probably should be
summarily dismissed under § 4617(f). Yet regardless of whether
the Circuit sees fit to establish a categorical rule, the plaintiffs’
claims of breach of the implied covenant which seek equitable re-
lief are still generally dismissed on § 4617(f) grounds because the
Court finds that FHFA acted within its statutory authority under
HERA. See infra Section III(A)(4). And because some plaintiffs in-
clude within their breach of the implied covenant allegations a
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2. Section 4617(f) Applies to Treasury’s
Authority under HERA

As a threshold matter, the plaintiffs contend that
§ 4617(f) does not bar claims against Treasury because
the provision only governs claims against FHFA. How-
ever, the defendants’ argument that granting relief
against the counterparty to a contract with FHFA
would directly restrain FHFA’s ability as a conservator
vis-a-vis that contract is based on sound reasoning.
See, e.g., Treasury Reply at 12-13 (collecting cases out-
side of this Circuit). Conduct by a counterparty that is
required under a contract with FHFA does not merely
constitute “a peripheral connection to FHFA’s activi-
ties as the [GSEs’] conservator.” See Individual Pls.’s
Opp’n at 29. To the contrary, such interdependent, con-
tractual conduct is directly connected to FHFA’s activ-
ities as a conservator. A plaintiff is not entitled to use
the technical wording of her complaint — i.e., bringing
a claim against a counterparty when the contract in
question is intertwined with FHFA’s responsibilities
as a conservator — as an end-run around HERA. There-
fore, § 4617(f) applies generally to litigation concern-
ing a contract signed by FHFA pursuant to its powers
as a conservator.

Additionally, when the counterparty to FHFA’s
contract — Treasury — is also a government entity op-
erating based on authority derived from HERA, e.g. 12
U.S.C. § 1719(g) (temporarily authorizing Treasury to

request for monetary relief, dismissal is also proper on ripeness
and failure to state a claim grounds. See infra Section III(C).
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purchase GSE securities), HERA’s anti-injunction pro-
vision may be logically extended to that government
counterparty. Likewise, if FHFA, as a conservator or
receiver, signs a contract with another government en-
tity that is acting beyond the scope of its HERA pow-
ers, then FHFA is functionally complicit in its
counterparty’s misconduct, and such unlawful actions
may be imputed to FHFA. Here, as noted above, there
can be little doubt that enjoining Treasury from par-
taking in the Third Amendment would restrain
FHFA’s uncontested authority to determine how to
conserve the viability of the GSEs. Accordingly, the
Court must decide whether Treasury acted in contra-
diction of its temporary power, under HERA, to invest
in the GSEs.

The individual plaintiffs argue that Treasury
acted beyond the scope of HERA because the Third
Amendment constitutes the purchase of new GSE se-
curities after HERA’s December 31, 2009 sunset provi-
sion and because Treasury violated the APA by acting
arbitrarily and capriciously when entering into the net
worth sweep. Here, given § 4617(f)’s bar on nonmone-
tary claims of arbitrary and capricious decisionmaking
under the APA, the Court must only consider whether
Treasury purchased new securities through the Third
Amendment.
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3. Treasury’s Execution of the Third
Amendment Does Not Constitute the
Purchase of New Securities in Contra-
vention of HERA

The individual plaintiffs argue that Treasury vio-
lated the sunset provision associated with its authority
to purchase GSE securities under 12 U.S.C. § 1719(g)
because the Third Amendment was not an “exercise of
rights” under the statute and because the Third
Amendment was effectively a purchase of new securi-
ties after December 31, 2009. Individual Pls.’s Opp’n at
37. Both claims are unpersuasive.

Asserting that the Third Amendment was not
the exercise of a right, as allegedly required for any
“market participaltion]” after 2009, the individual
plaintiffs state that, “[a]s of 2010, Treasury’s authority
as a market participant was limited to ‘hold[ing], exer-
cis[ling] any rights received in connection with, or
sell[ing] any obligations or securities purchased’” from
the GSEs. Individual Pls.’s Opp’n at 36-37 (quoting 12
U.S.C. § 1719(g)(2)(D)). But this contention overreads
the provision governing the application of the statu-
tory expiration date to purchased securities. While
§ 1719(g2)(2)(D) notes that holding securities, exercis-
ing any rights under the securities contract, or selling
securities are specifically exempt from the sunset pro-
vision, the existence of that provision does not there-
fore preclude other non-security-purchasing activities
otherwise permitted under an already agreed-upon,
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pre-2010 investment contract with the GSEs.'® To then
say that the purchase authority sunset provision also
categorically prohibits any provision within Treasury’s
contracts with the GSEs that requires “mutual assent”
is to reach too far. Cf. Individual Pls.’s Opp’n at 38.
Thus, whether or not amending the PSPA is a “right,”
as understood under § 1719(g), is irrelevant, as long as
the Third Amendment did not constitute a purchase of
new securities.

Here, Treasury purchased one million senior pre-
ferred shares in each GSE in exchange for a number of
contractual entitlements. E.g., Treasury AR at 21-22
(Fannie Mae PSPA). This “purchase” of GSE securities
required Treasury to provide the GSEs with a funding
commitment. While in all three amendments that fol-
lowed this purchase Treasury never received addi-
tional GSE shares, under the first two amendments,
Treasury provided the GSEs with an expanded fund-
ing commitment. The individual plaintiffs cite the “Ac-
tion Memorandum for [Treasury] Secretary Geithner,”
which invokes Treasury’s statutory purchasing au-
thority under § 1719(g) as a justification for the fund-
ing expansion, as evidence that the Third Amendment
was also a purchase of securities. Individual Pls.’s Re-
ply at 21 (Treasury AR at 181-88). The Court, however,
does not accept that a reference to Treasury’s general

15 While legislative history on this issue is unrevealing, the
Court can easily imagine that Congress, with its exclusion from
the sunset provision of Treasury’s ability to “exercise any rights
received in connection with ... securities purchased,” was con-
templating an investment agreement whereby Treasury main-
tained future rights to purchase more GSE securities.
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purchasing authority in a memorandum to Secretary
Geithner regarding the Second Amendment means
that the Second Amendment (and First Amendment,
for that matter) was, in fact, a purchase of new obliga-
tions or securities according to § 1719(g)(1)(a). While
Treasury’s funding commitment is the currency by
which Treasury purchased shares, which came with
additional rights for Treasury, in the original PSPAs,
no new shares or obligations were purchased during
the first two amendments. Treasury’s receipt of “valu-
able consideration” — i.e., the potential for increased
liquidation preferences as the GSEs drew more fund-
ing — for these amendments does not, on its own, con-
stitute the purchase of new GSE securities under
§ 1719(g)(1)(a).'® Cf. Individual Pls.’s Reply at 21.

Yet regardless of whether the first two amend-
ments to the PSPAs should be considered a purchase
of new securities, the Court finds that Treasury did not
purchase new securities under the Third Amendment.
Under the Third Amendment — unlike the first two
amendments — Treasury neither granted the GSEs ad-
ditional funding commitments nor received an in-
creased liquidation preference. Instead, Treasury
agreed to a net worth sweep in exchange for eliminat-
ing the cash dividend equivalent to 10% of the GSEs’

16 Similarly, the fact that Treasury, prior to executing the
First and Second Amendments, made § 1719(g)(1)(B) “emergency
determinations” generally required before purchasing new secu-
rities does not, alone, signify the purchase of new securities. See
Treasury Reply at 37-38 (determinations made “because [Treas-
ury] was pledging additional taxpayer funds to the GSEs”).
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liquidation preference. This net worth sweep repre-
sented a new formula of dividend compensation for a
$200 billion-plus investment Treasury had already
made. As FHFA further claims, the agency executed
the Third Amendment to ameliorate the existential
challenge of paying the dividends it already owed pur-
suant to the GSE securities Treasury purchased
through the PSPA; it did not do so in order to sell more
GSE securities. FHFA Mot. at 3 (“The [GSEs] were un-
able to meet their 10% dividend obligations without
drawing more from Treasury, causing a downward spi-
ral of repaying preexisting obligations to Treasury
through additional draws from Treasury.”) (emphasis
added). Notwithstanding plaintiffs’ contentions re-
garding the “fundamental change doctrine,” Treasury’s
own tax regulations, or otherwise, the present fact pat-
tern strikes the Court as straightforward, at least in
the context of the applicability of § 1719(g)’s sunset
provision. Without providing an additional funding
commitment or receiving new securities from the
GSEs as consideration for its Third Amendment to the
already existing PSPAs, Treasury cannot be said to
have purchased new securities under § 1719(g)(1)(a).
Treasury may have amended the compensation struc-
ture of its investment in a way that plaintiffs find trou-
bling, but doing so did not violate the purchase
authority sunset provision. § 1719(g)(4).
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4. FHFA Acted within Its Statutory Au-
thority

The individual plaintiffs put forth a number of
claims that FHFA violated HERA by entering into the
Third Amendment.!” These arguments concern both
FHFA’s conduct and the purported reasons for FHFA’s
conduct — the what and the why, so to speak.'®

At bottom, the Third Amendment sweeps nearly
all GSE profit dollars to Treasury. The result for non-
Treasury shareholders is virtually no likelihood of div-
idend payments (given the lack of profits along with
Treasury’s discretion to pay dividends, see, e.g. Treas-
ury AR at 58 (Freddie Mac PSPA § 5.1)) and a decrease
in the potential liquidation preference they would re-
ceive if the company liquidated during a period of prof-
itability. Both parties essentially admit this same
depiction in their briefs, biased adjectives aside. Look-
ing past the financial engineering involved in the
PSPAs and subsequent amendments, the question for
this Court, simply, is whether the net worth sweep
amendment represents conduct that exceeds FHFA’s
authority under HERA - a statute of exceptional scope
that gave immense discretion to FHFA as a conserva-
tor. It is surely true that “FHFA cannot evade judicial

17 The class plaintiffs appear to adopt the individual plain-
tiffs’ briefing on this issue. See Class Pls.’s Opp’n at 25.

18 The Court has already dismissed, supra, claims of arbi-
trary and capricious decisionmaking brought pursuant to 5 U.S.C.
706(2)(A). This subsection, then, will address all other claims for
equitable relief against FHFA.
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scrutiny by merely labeling its actions with a conser-
vator stamp.” Leon Cnty. v. FHFA, 700 F.3d 1273, 1278
(11th Cir. 2012). Yet construing the allegations in a
light most favorable to the plaintiffs, the Court finds
that the plaintiffs fail to demonstrate by a preponder-
ance of the evidence — if at all — that FHFA’s execution
of the Third Amendment violated HERA. See, e.g., Pit-
ney Bowes, Inc. v. U.S. Postal Serv., 27 F. Supp. 2d 15,
19 (D.D.C. 1998) (“The plaintiff bears the burden of
persuasion to establish subject matter jurisdiction by
a preponderance of the evidence.”). As such, the plain-
tiffs cannot overcome § 4617(f)’s jurisdictional bar on
equitable relief.

a. FHFA’s Justifications for Executing
the Third Amendment and, Conse-
quently, the Accompanying Adminis-
trative Record, Are Irrelevant for
$ 4617(f) Analysis

The extraordinary breadth of HERA’s statutory
grant to FHFA as a conservator or receiver for the
GSEs, likely due to the bill’s enactment during an un-
precedented crisis in the housing market, Cf. Freeman,
56 F.3d at 1398, coupled with the anti-injunction pro-
vision, narrows the Court’s jurisdictional analysis to
what the Third Amendment entails, rather than why
FHFA executed the Third Amendment. See also id.
(the anti-injunction provision applies “unless [the con-
servator] has acted . . . beyond, or contrary to, its stat-
utorily prescribed, constitutionally permitted, powers
or functions.”). Nevertheless, the individual plaintiffs
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focus a sizable portion of their opposition and reply
briefs on disputing FHFA’s justifications for the Third
Amendment. See Individual Pls.’s Opp’n at 58-73; In-
dividual Pls.’s Reply at 31-39. Similarly, the individual
plaintiffs argue that FHFA violated HERA by not pro-
ducing the full administrative record. Individual Pls.’s
Opp’n at 46-51; Individual Pls.’s Reply at 26-29. Both
sets of claims ask the Court, directly or indirectly, to
evaluate FHFA’s rationale for entering into the Third
Amendment — a request that contravenes § 4617(f).

Claims that FHFA’s varying explanations for en-
tering into the Third Amendment reveal that the
agency’s conduct went beyond its statutory authority
under HERA — which are merely extensions of the in-
dividual plaintiffs’ arbitrary and capricious arguments
under a different subheading — share the same fate as
the plaintiff’s APA arbitrary and capricious claims.
Once again, to determine whether it has jurisdiction to
adjudicate claims for equitable relief against FHFA as
a conservator, the Court must look at what has hap-
pened, not why it happened. For instance, the Court
will examine whether the Third Amendment actually
resulted in a de facto receivership, infra; not what
FHFA has publicly stated regarding any power it may
or may not have, as conservator, to prepare the GSEs
for liquidation, see Individual Pls.’s Opp’n at 58-66.
FHFA’s underlying motives or opinions — i.e., whether
the net worth sweep would arrest a downward spiral
of dividend payments (see also supra n.7), increase
payments to Treasury, or keep the GSEs in a holding
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pattern, Individual Pls.’s Opp’n at 66-73 — do not mat-
ter for the purposes of § 4617(f). Cf. Leon Cnty., Fla. v.
FHFA, 816 F. Supp. 2d 1205, 1208 (N.D. Fla. 2011)
aff’d, 700 F.3d 1273 (11th Cir. 2012) (“Congress surely
knew, when it enacted § 4617(f), that challenges to
agency action sometimes assert an improper motive.
But Congress barred judicial review of the conserva-
tor’s actions without making an exception for actions
said to be taken from an improper motive.”). Moreover,
contrary to the individual plaintiffs’ assertion, id. at
46-51, and consistent with the Court’s ruling regarding
the bar on arbitrary and capricious review under
§ 4617(f), supra, the Court need not view the full ad-
ministrative record to determine whether the Third
Amendment, in practice, exceeds the bounds of HERA.

Generally, “[i]t is not [the Court’s] place to substi-
tute [its] judgment for FHFA’s,” Cnty. of Sonoma, 710
F.3d at 993, let alone in the face of HERA’s “sweeping
ouster of courts’ power to grant equitable remedies,”
Freeman, 56 F.3d at 1398. See also MBIA Ins. Corp.,
816 F. Supp. 2d at 103 (“In seeking injunctive or de-
claratory relief, it is not enough for [the plaintiffs] to
allege that [conservator] came to the wrong conclu-
sion. . ..”). Requiring the Court to evaluate the merits
of FHFA’s decisionmaking each time it considers
HERA’s jurisdictional bar would render the anti-
injunction provision hollow, disregarding Congress’ ex-
press intention to divest the Court of jurisdiction to
restrain FHFA’s “exercise of [its] powers or functions”
under HERA - i.e., how FHFA employs its powers or
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functions. See 12 U.S.C. § 4617(f). Therefore, the Court
will only consider FHFA’s actual conduct.

b. FHFA Has Not Violated 12 U.S.C.
$4617(a)(7)

The individual plaintiffs briefly argue that FHFA
violated HERA'’s prescription “not [to] be subject to the
direction or supervision of any other agency of the
United States . . . in the exercise of the rights, powers,
and privileges of the Agency.” 12 U.S.C. § 4617(a)(7); see
Individual Pls.’s Opp’n at 51; Fairholme and Arrowood
Plaintiffs’ Supplemental Opp’n at 7-10 (D.D.C. Mar. 21,
2014) (“Sup. Opp’n”); Individual Pls.’s Reply at 13, 40.
However, “records” showing that Treasury “invented
the net-worth sweep concept with no input from
FHFA” do not come close to a reasonable inference that
“FHFA considered itself bound to do whatever Treas-
ury ordered.” See Individual Pls.’s Opp’n at 51. The
plaintiffs cannot transform subjective, conclusory alle-
gations into objective facts. See Sup. Oppn at 9-10
(claiming that “[o]nly a conservator that has given up
the will to exercise its independent judgment could
agree to forfeit so much”). Notwithstanding the plain-
tiffs’ perspective that the Third Amendment was a
“one-sided deal” favoring Treasury, the amendment
was executed by two sophisticated parties, and there is
nothing in the pleadings or the administrative record
provided by Treasury that hints at coercion actionable
under § 4617(a)(7). See Individual Pls.’s Opp’n at 51
(citing Treasury AR at 3775-802, 3833-62, 3883-94,
3895-903). Undoubtedly, many negotiations arise from
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one party conjuring up an idea, and then bringing their
proposal to the other party. This claim does not pass
muster under either Rule 12(b)(1) or Rule 12(b)(6).

c. FHFA Has Not Placed the GSEs in
De Facto Liquidation

The individual plaintiffs further contend that the
Third Amendment amounts to a de facto liquidation,
which exceeds FHFA’s statutory authority as a conser-
vator. By entering into an agreement that sweeps away
nearly all GSE profits, they argue, FHFA has forsaken
its statutory responsibility to “rehabilitate” the GSEs
and, instead, has effectively placed the GSEs in receiv-
ership. Individual Pls.’s Opp’n at 55-58; see 12 U.S.C.
§ 4617(a)(2). But FHFA counters that full-scale reha-
bilitation is not the only possible statutory duty of a
conservator — that the statute also permits a conserva-
tor to “reorganize” or “wind up” the affairs of a GSE.
FHFA Mot. at 30 (citing 12 U.S.C. § 4617(a)(2)). The
Court has no occasion to decide whether the conserva-
tor is empowered to wind down the GSEs. It is unnec-
essary to engage in a lengthy debate over statutory
interpretation because the facts, as stated in the plain-
tiffs’ pleadings, belie the individual plaintiffs’ claims of
de facto liquidation under receivership authority.

Here, the Court need not look further than the cur-
rent state of the GSEs to find that FHFA has acted
within its broad statutory authority as a conservator.
Four years ago, on the brink of collapse, the GSEs went
into conservatorship under the authority of FHFA.
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E.g., Fairholme Compl. at | 3. Today, both GSEs con-
tinue to operate, and have now regained profitability.
E.g., Fairholme Compl at ] 8, 60, 63 (“Fannie and
Freddie are now immensely profitable.”); cf. id. at 14
(noting that prior to the Third Amendment, “[t]he con-
servatorship of Fannie and Freddie achieved the pur-
pose of restoring the Companies to financial health”).
Unquestionably, the plaintiffs take great issue with
FHFA’s conduct between and since these two bookend
facts. However, when the Court is asked to determine
whether FHFA acted beyond, or contrary to, its respon-
sibilities as conservator under a statute that grants
the agency expansive discretion to act as it sees fit, it
is the current state of affairs that must weigh heaviest
on this analysis. If the Third Amendment were really
part of a scheme to liquidate the GSEs, then the GSEs
would, presumably, be in liquidation rather than still
be “immensely profitable.” See Fairholme Compl. at
9 60. There is no dispute that the Third Amendment
substantially changed the flow of profits, directing
billions of dollars into Treasury’s coffers.!® But that

19 Tt is worth noting that Treasury’s insistence on receiving
cash dividends, as required under the PSPAs, rather than accept-
ing a 12% dividend deferred to the liquidation preference, sug-
gests that Treasury believed there was no intention to imminently
liquidate the GSEs. See Treasury Reply at 49-50; see also supra
n.7. A belief that there was no planned liquidation — and thus no
forthcoming receipt of liquidation payments — would mean that
adding owed dividends to Treasury’s ever-growing liquidation
preference would produce increased risk for the taxpayer.
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alteration, alone, is in no way sufficient to reclassify a
conservatorship into a receivership.?

20 The individual plaintiffs specifically argue that the net
worth sweep exceeds FHFA’s authority as a conservator because
it (1) depletes available capital; (2) “eliminates the possibility of
normal business operations”; and (3) carries an ultimate intent to
wind down the GSEs. Individual Pls.’s Opp’n at 56-58. First, the
original dividend distribution scheme under the PSPAs also de-
pleted the GSEs’ capital. Dividends distributed to security hold-
ers, by nature, constitute a depletion of available capital. Second,
there is no HERA provision that requires a conservator to abide
by every public statement it has made. To the contrary, HERA
permits a conservator wide latitude to flexibly operate the GSEs
over time. See 12 U.S.C. § 4617(b)(2) Third, even if FHFA has ex-
plicitly stated an intent to eventually wind down the GSEs, such
an intent is not automatically inconsistent with acting as a con-
servator. There surely can be a fluid progression from conserva-
torship to receivership without violating HERA, and that
progression could very well involve a conservator that acknowl-
edges an ultimate goal of liquidation. FHFA can lawfully take
steps to maintain operational soundness and solvency, conserving
the assets of the GSEs, until it decides that the time is right for
liquidation. See 12 U.S.C. § 4617(b)(2)(D) (“[plowers as conserva-
tor”).

Moreover, since the Third Amendment remains consistent
with FHFA’s wide-ranging authority as a conservator, there is no
need for the Court to further resolve whether the amendment
falls within FHFA’s authority to “transfer or sell any asset” under
§ 4617(b)(2)(G). Compare FHFA Mot. at 27-29 and FHFA Reply at
5-7, with Individual Pls.’s Opp’n at 63-66 and Individual Pls.’s Re-
ply at 31-33. The plaintiffs essentially argue that the Third
Amendment runs counter to FHFA’s power to transfer assets be-
cause FHFA is not seeking to “rehabilitate” the GSEs when mak-
ing this transfer. Individual Pls.s Opp'n at 64-66. Yet, as
explained, the Court finds the plaintiffs’ premise — that FHFA’s
conduct is inconsistent with a conservatorship — to be lacking.
Therefore, whether or not FHFA classifies the Third Amendment
as a transfer of assets is of no moment. The breadth of Congress’
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The individual plaintiffs cite no precedent stating
that a net worth sweep, or some equivalent, is func-
tionally akin to liquidation. The case law cited in
their opposition actually supports the position that
FHFA is acting as a conservator. Individual Pls.’s
Opp’n at 52-54 (collecting cases). In sum, these cases
stand for the proposition that a conservator should
“carry on the business of the institution,” MBIA Ins.
Corp. v. FDIC, 708 F.3d 234, 236 (D.C. Cir. 2013), and
“take actions necessary to restore a financially trou-
bled institution to solvency,” McAllister v. RTC, 201
F.3d 570, 579 (5th Cir. 2000). Here, the GSEs maintain
an operational mortgage finance business and are,
once again, profitable — two facts indicative of a suc-
cessful conservatorship.?! Thus, the plaintiffs plead no
facts demonstrating that FHFA has exceeded its stat-
utory authority as a conservator.

Given that § 4617(f) bars subject matter jurisdic-
tion?? over all declaratory, injunctive, and other equita-
ble relief requested against the defendants that would

grant of authority to FHFA under HERA means that the Court’s
analysis must center much more on the ends than the means.

21 Indeed, the GSE’s current profitability is the fundamental
justification for the plaintiffs’ prayers for equitable and monetary
relief. In other words, this litigation only exists because the GSEs
have, under FHFA’s authority, progressed from insolvency to prof-
itability.

2 The Court acknowledges that there appears to be some
confusion over whether Rule 12(b)(1) or Rule 12(b)(6) applies to
§ 4617(f). This Circuit has framed FIRREA’s substantially identi-
cal anti-injunction provision, 12 U.S.C. § 1821(j), as a bar on relief.
See Freeman, 56 F.3d at 1396, 1398, 1406; see also MBIA Ins.
Corp., 816 F. Supp. 2d at 104, 106 (explicitly dismissing claims on
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restrain the conservator’s ability to “exercise [its stat-
utory] powers or functions,” all claims related to these
prayers for relief must be dismissed pursuant to Rule
12(b)(1). Included are the individual plaintiffs’ APA
claims against both FHFA and Treasury,?® the Fair-
holme plaintiffs’ claim of breach of fiduciary duty
against FHFA, and any part of the plaintiffs’ claims of
breach of the implied covenant of good faith and fair
dealing which request declaratory relief.

B. HERA Bars the Plaintiffs’ Derivative
Claims against FHFA and Treasury

The class plaintiffs bring derivative claims against
both FHFA and Treasury on behalf of Fannie Mae
and Freddie Mac. In re Fannie Mae/Freddie Mac Am.
Compl. at ] 72-79 (Fannie Mae); In re Fannie
MaelFreddie Mac Derivative Compl. at ] 175-82

§ 1821(j) grounds pursuant to Rule 12(b)(6)). However, recent rul-
ings by courts in the Second, Ninth, and Eleventh Circuits fram-
ing § 4617(f) as a jurisdictional bar, see Town of Babylon, 699 F.3d
at 227-28; Cnty. of Sonoma, 710 F.3d at 990, 994-95; Leon Cnty.,
700 F.3d at 1275 n.1, 1276, coupled with the parties in this case
doing the same, see, e.g., Individual Pls.’s Opp’n at 31-32 (“HERA’s
jurisdictional bar”); FHFA Mot. at 28 (“[t]he jurisdictional bar of
Section 4617(f)”), leads the Court to believe that the breadth of
§ 4617(f) better represents a jurisdictional bar, with related
claims subject to dismissal under Rule 12(b)(1), than a bar on re-
lief. But regardless of the proper basis for dismissal, the Court
would dismiss the plaintiffs’ claims for equitable relief under
12(b)(1) or 12(b)(6).

% Accordingly, the Perry Complaint is dismissed in its en-
tirety.
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(Freddie Mac).? Under HERA, FHFA “shall, as conser-
vator or receiver, and by operation of law, immediately

2 The Court need not determine whether the individual
plaintiffs’ APA claims should be considered derivative, since all
such claims are dismissed pursuant to § 4617(f). Compare Treas-
ury Mot. at 30-33, with Individual Pls.’s Reply at 9-11.

Similarly, the Fairholme plaintiffs’ fiduciary duty claim
against FHFA, which seeks only equitable relief, is also dismissed
pursuant to § 4617(f). See Sup. Opp’n at 13 (“The Fairholme Plain-
tiffs, moreover, have expressly limited their fiduciary duty claim
to seek only ‘equitable and declaratory relief’ aimed at unwinding
the Sweep Amendment and eliminating its harmful effect on
Plaintiffs’ interests in Fannie and Freddie.”) (internal quotations
and citation to Complaint omitted). As such, there is no require-
ment for the Court to decide whether such claims are derivative
or direct. However, if such a determination were necessary, the
Court notes that it would find that the Fairholme plaintiffs’ fidu-
ciary duty claim is derivative in nature and, therefore, barred un-
der §4617(b)(2)(A)3) as well. Without resolving whether
Delaware and/or Virginia law applies to the Fairholme plaintiffs’
fiduciary duty claim, the Court — like both parties — will briefly
utilize the analysis established by the Supreme Court of Delaware
in Tooley v. Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031 (Del.
2004). To determine whether a shareholder’s claim is derivative
or direct, the Court asks: “(1) who suffered the alleged harm (the
corporation or the suing stockholders, individually); and (2) who
would receive the benefit of any recovery or other remedy (the
corporation or the stockholders, individually)?” Id. at 1033. Re-
gardless of whether the Fairholme plaintiffs plead injuries to both
the GSEs and the individual plaintiff shareholders, see FHFA Re-
ply at 23; but see Sup. Opp’n at 12-13, the claim qualifies as deriv-
ative, not direct, under Tooley’s second prong. Here, recovery or
relief will not flow “directly to the stockholders.” Tooley, 845 A.2d
at 1036. Instead, the equitable relief Fairholme seeks — “namely,
vacating the Third Amendment and returning its resulting divi-
dends from Treasury to the Enterprises (Fairholme Compl.
9 146(d)-(e)) — would flow first and foremost to the [GSEs].” FHFA
Reply at 24. That relief will not flow directly to the Fairholme
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succeed to (1) all rights, titles, powers, and privileges of
the [GSE], and of any stockholder....” 12 U.S.C.
§ 4617(b)(2)(A)(1).2°> The Circuit has held that “[t]his
language plainly transfers shareholders’ ability to
bring derivative suits — a ‘right[], title[], power[], [or]
privilege[]’ — to FHFA.” Kellmer v. Raines, 674 F.3d
848, 850 (D.C. Cir. 2012).

1. An Exception to HERA’s Bar on Share-
holder Derivative Claims Would Con-
travene the Plain Language of the
Statute

The plaintiffs argue that, despite the general bar
against derivative suits, they have standing to sue de-
rivatively because FHFA, due to a conflict of interest,

plaintiffs is especially true since, after signing the PSPAs, Treas-
ury effectively maintained discretion over GSE dividend pay-
ments, see, e.g., Treasury AR at 24 (Fannie Mae PSPA § 5.1), and
the GSEs, still in conservatorship, are not liquidating assets pur-
suant to any liquidation preferences.

Finally, Treasury’s argument that the plaintiffs lack pruden-
tial standing, Treasury Mot. at 34-36, does not require considera-
tion here. Cf Louisiana Envtl. Action Network v. Browner, 87 F.3d
1379, 1384 (D.C. Cir. 1996) (“[The Court has] no difficulty dismiss-
ing a case based on one jurisdictional bar rather than another. . . .
Because issues of standing, ripeness, and other such ‘elements’ of
justiciability are each predicate to any review on the merits, a
court need not identify all such elements that a complainant may
have failed to show in a particular case.”).

% The statute also provides that FHFA may, as conservator,
“...operate the [GSE] with all the powers of the shareholders.”
12 U.S.C. § 4617(b)(2)(B)().
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would be unwilling to sue itself or Treasury.?® Class
Pls.’s Opp’n at 32-35; Sup. Opp’n at 14-16. In passing,
Kellmer notes the existence, among other circuits, of an
exception to the equivalent bar on shareholder deriva-
tive actions brought against the FDIC under the sub-
stantially similar FIRREA provision, 12 U.S.C.
§ 1821(d)(2)(A), for instances of “manifest conflict of in-
terest.” Kellmer, 674 F.3d at 850. The defendants are
right, however, that this Circuit has not adopted such
an exception. E.g., Treasury Mot. at 31. While Kellmer
concerned a suit against officers and directors rather
than one against FHFA and Treasury, see Class Pls.’s
Opp’n at 31, the Circuit’s holding puts no limitations
on HERA’s rule against shareholder derivative suits.
Based on the Circuit’s discussion of the text of 12
U.S.C. § 4617(b)(2)(A)(1), it stands to reason that if the
Kellmer Court had occasion to consider the purported
conflict of interest exception, it would not have found
that such an exception exists.

The idea of an exception to HERA’s rule against
derivative suits comes from two cases, both consider-
ing FIRREA § 1821(d)(2)(A). First, the Federal Circuit
held that, notwithstanding the “general proposition”
that the FDIC assumed “the right to control the prose-
cution of legal claims on behalf of the insured deposi-
tory institution now in its receivership,” a plaintiff has
standing to bring a derivative suit when the FDIC has

%6 “The party invoking federal jurisdiction bears the burden
of establishing [standing].” Lujan v. Defenders of Wildlife, 504 U.S.
555, 561 (1992).
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a “manifest conflict of interest” — i.e., when the plain-
tiffs ask the receiver to bring a suit based on a breach
allegedly caused by the receiver. First Hartford Corp.
Pension Plan & Trust v. United States, 194 F.3d 1279,
1295-96 (Fed. Cir. 1999). Then, the Ninth Circuit
“adopt[ed] the First Hartford exception” in Delta Sav-
ings Bank v. United States, 265 F.3d 1017 (9th Cir.
2001), for instances of conflict of interest between suf-
ficiently “interdependent entities.” Id. at 1021-23.%"

It strikes this Court as odd that a statute like
HERA, through which Congress grants immense dis-
cretionary power to the conservator, § 4617(b)(2)(A),
and prohibits courts from interfering with the exercise
of such power, § 4617(f), would still house an implicit
end-run around FHFA’s conservatorship authority by
means of the shareholder derivative suits that the
statute explicitly bars. “To resolve this [oddity, how-
ever,] we need only heed Professor Frankfurter’s time-
less advice: ‘(1) Read the statute; (2) read the statute;
(3) read the statute!’” Kellmer, 674 F.3d at 850 (second
internal quotation marks omitted) (citing Henry J.
Friendly, Mr. Justice Frankfurter and the Reading of
Statutes, in Benchmarks 196, 202 (1967)). The Circuit
tells the Court that HERA, by its unambiguous text,
removes the power to bring derivative suits from
shareholders and gives it to FHFA. Id. (citing

2T The Court can reasonably presume the Ninth Circuit’s ex-
ception would also apply to instances where a plaintiff demands
that the FDIC sue itself.
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§ 4617(b)(2)(A)).28 As the basis for its exception to the
rule against shareholder derivative suits, the Federal
Circuit explained that “the very object of the derivative
suit mechanism is to permit shareholders to file suit
on behalf of a corporation when the managers or direc-
tors of the corporation, perhaps due to a conflict of in-
terest, are unable or unwilling to do so, despite it being
in the best interests of the corporation.” First Hartford,
194 F.3d at 1295; see also Class Pls.’s Opp’n at 32 (quot-
ing the same). Yet the existence of a rule against share-
holder derivative suits, § 4617(b)(2)(A)(1), indicates
that courts cannot use the rationale for why derivative
suits are available to shareholders as a legal tool — in-
cluding the conflict of interest rationale — to carve out
an exception to that prohibition. Derivative suits
largely exist so that shareholders can protect a corpo-
ration from those who run it — and HERA takes the
right to such suits away from shareholders.? How,
then, can a court base the exception to a rule barring
shareholder derivative suits on the purpose of the “de-
rivative suit mechanism” that rule seeks to bar? See

2 See also La. Mun. Police Emps. Ret. Sys. v. FHFA, 434
F. App’x 188, 191 (4th Cir. 2011) (affirming and quoting In re Fred-
die Mac Derivative Litig., 643 F. Supp. 2d 790, 795 (E.D. Va. 2009)
(“[Tlhe plain meaning of the statute is that all rights previously
held by Freddie Mac’s stockholders, including the right to sue de-
rivatively, now belong exclusively to the [Agency].”)).

2 “Indeed, as the Supreme Court has explained, ‘the purpose
of the derivative action was to place in the hands of the individual
shareholder a means to protect the interests of the corporation
from the misfeasance and malfeasance of faithless directors and
managers.”” First Hartford, 194 F.3d at 1295 (quoting Kamen v.
Kemper Fin. Servs., Inc., 500 U.S. 90, 95 (1991)).
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First Hartford, 194 F.3d at 1295. Such an exception
would swallow the rule.?®

By looking outside HERA’s statutory language to
find an exception to the rule against derivative suits
that is based on the reason the judicial system permits
derivative suits in the first place, a court would effec-
tively be asserting its disagreement with the breadth
of HERA’s text. HERA provides no qualification for its
bar on shareholder derivative suits, and neither will
this Court. § 4617(b)(2)(A) (the conservator “shall . ..
immediately succeed to ... all rights, titles, powers,
and privileges ... of any stockholder) (emphasis
added).?! It is a slippery slope for the Court to poke

30 The Court further notes that the First Hartford and Delta
Savings decisions both involved the FDIC in receivership. Apply-
ing an exception to the statutory rule against derivative suits
makes still less sense in the conservatorship context, where
FHFA enjoys even greater power free from judicial intervention.
Consistent with congressional intent to decrease restrictions gov-
erning the emergency scenario during which FHFA would need to
conserve the viability of the GSEs, under HERA, court involve-
ment on issues brought by outside stakeholders, and not by the
GSEs themselves, cf. § 4617(a)(5), is most available throughout
the receivership claims process. E.g., § 4617(b)(5), (6).

31 The Court respectfully disagrees with the Ninth Circuit’s
argument that “strict adherence to an absolute rule would be at
least impracticable, and arguably absurd.” Delta Sav. Bank v.
United States, 265 F.3d 1017, 1023-24 (9th Cir. 2001). This Court
believes that an unequivocal, “absolute rule” against shareholder
derivative suits enacted by Congress during a time of economic
crises requires “strict adherence.” HERA’s anti-injunction provi-
sion, § 4617(f), is illustrative of Congress’ intention to transfer
“all” shareholder rights to the conservator so that it could work,
unimpeded, to save the GSEs from impending collapse, without a
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holes in, or limit, the plain language of a statute, espe-
cially when, as here, the plaintiffs have not asked the
Court to weigh in on the statute’s constitutionality.
Therefore, the Court finds that HERA’s plain language
bars shareholder derivative suits, without exception.

2. Even If the Exception Applies, There Is
No Conflict of Interest between FHFA
and Treasury

Even assuming arguendo that the First Hartford
and Delta Savings exceptions to HERA’s prohibition on
shareholder derivative suits applied to HERA
§ 4617(b)(2)(A)(1), there is no conflict of interest be-
tween FHFA and Treasury, and the class plaintiffs’ fi-
duciary duty claims against Treasury would be
dismissed. The First Hartford decision would not apply
to the Treasury fiduciary duty claims because the
plaintiffs are not demanding that FHFA sue itself or
sue another government entity on account of FHFA’s
own breach, 194 F.3d at 1295 — the plaintiffs’ claims
against Treasury are due to Treasury’s alleged breach.
E.g., In re Fannie Mae/Freddie Mac Am. Compl. at
M9 177-79. In Delta Savings, the Ninth Circuit’s find-
ing of a “manifest conflict of interest” was not just
based on the presence of two government entities, but
rather two sufficiently interrelated government agen-
cies. 265 F.3d at 1023 (“We do not suggest that the
FDIC-as-receiver is faced with a disqualifying conflict

concern for preserving any such shareholder rights to derivative
suits.
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every time a bank-in-receivership is asked to sue an-
other federal agency; it is the nature of the [Office of
Thrift Supervision (‘OTS’)] — FDIC relationship that
raises the conflict here.”). As the Delta Savings Court
explained, the FDIC and the OTS were “interrelated
agencies with overlapping personnel, structures, and
responsibilities.” Id. at 1021-22. The relationship be-
tween FHFA and Treasury fails the Ninth Circuit’s in-
terrelatedness test. The class plaintiffs point to no
“operational or managerial overlap,” and the agencies
do not “share a common genesis.” Id. at 1022-23. Un-
like OTS, which supervised thrift institutions and re-
tained the ability to “choose the FDIC to be the
conservator,” id. at 1023, Treasury plays no role in
choosing FHFA to act as a conservator for the GSEs.
While Treasury and FHFA, inter alia, have jointly pro-
posed regulations, e.g., Credit Risk Retention, 78 Fed.
Reg. 183 (proposed Sept. 20, 2013), the fact that both
entities exist within the financial regulation space can-
not, on its own, satisfy Delta Savings’ narrowly applied
interrelatedness test. See 265 F.3d at 1022-1023.

Furthermore, the Court understands that Treas-
ury represented the only feasible entity — public or pri-
vate — capable of injecting sufficient liquidity into and
serving as a backstop for the GSEs within the short
timeframe necessary to preserve their existence in
September 2008. There was no other investment part-
ner at FHFA’s disposal. See FHFA Mot. at 7-8. In fact,
Congress expressly foresaw the need for a Treasury-
FHFA relationship, specifically authorizing Treasury
to invest in the GSEs. 12 U.S.C. § 1719(g); see also 12
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US.C. §4617(b)(5)(D)Gii)I) (Congress highlighted
Treasury’s potential role as creditor to the GSEs by ex-
plicitly creating an exception to FHFA’s authority, as
receiver, to disallow creditor claims made by Treas-
ury).3? A relationship-based conflict of interest analy-
sis, see Delta Sav. Bank, 265 F.3d at 1023, does not
require the Court to ignore the harsh economic reali-
ties facing the GSEs — and the national financial sys-
tem if the GSEs collapsed — when FHFA and Treasury
executed the PSPAs in 2008. Courts, generally, should
be wary of labeling a transaction with an investor of
last resort as a conflict of interest.3?

Thus, the class plaintiffs’ derivative claims, on be-
half of the GSEs, for breach of fiduciary duty by FHFA
and Treasury, are dismissed pursuant to Rule 12(b)(1)
for lack of standing.3*

32 Notably, Congress omitted Treasury from its list of poten-
tial credit providers exempt from FDIC’s authority to disallow
claims under FIRREA. See 12 U.S.C. § 1821(d)(5)(D)(ii)(I).

33 A recent ruling by Judge Jackson provides additional per-
suasive reasoning that, even if the conflict of interest exception
existed in this Circuit, the FHFA — Treasury relationship does not
constitute such a conflict. Gail C. Sweeney Estate Marital Trust v.
US. Treasury Dep’t, No. 13-0206, 2014 WL 4661983 (D.D.C. Sept.
19, 2014).

34 “ITlhe defect of standing is a defect in subject matter juris-
diction.” Haase v. Sessions, 835 F.2d 902, 906 (D.C. Cir. 1987).



167a

C. The Plaintiffs’ Breach of Contract and
Breach of the Implied Covenant of Good
Faith and Fair Dealing Claims for Mone-
tary Damages Must Also Be Dismissed

The plaintiffs further request monetary damages
for claims of breach of contract and breach of the im-
plied covenant of good faith and fair dealing, specifi-
cally regarding the dividends and liquidation
preference provisions within their respective GSE
stock certificates. See In re Fannie Mae/Freddie Mac
Am. Compl. at 64 (] 7); Arrowood Compl. at 52 (] E);*
Fairholme Compl. at { 146(h). As the class plaintiffs
correctly assert, HERA’s anti-injunction provision,
§ 4617(f), does not bar requests for monetary relief. See
Class Pls.’s Opp’n at 21-22 (citing, among other cases,
Hindes v. FDIC., 137 F.3d 148, 161 (3d Cir. 1998); Wil-
low Grove, Ltd. v. Fed. Nat’l Mortg. Ass’n, No. 13-0723,
2013 WL 6865127, at *2 (D. Colo. Dec. 31, 2013)); see
also Freeman, 56 F.3d at 1399 (concluding that
FIRREA § 1821(j) precluded nonmonetary remedies,
but noting that “aggrieved parties will [still] have op-
portunities to seek money damages”). Nevertheless,

3 Tt is unclear to the Court whether the Arrowood plaintiffs
incorporate their claim of breach of the implied covenant into
their request for monetary relief, Arrowood Compl. at 52 (] E).
Yet, regardless of the Arrowood plaintiff’s intention, the claim is
dismissed. If the claim of breach of the implied covenant is in-
cluded within | E, then the claim is dismissed pursuant to Rule
12(b)(1) and Rule 12(b)(6). See infra. If the Arrowood plaintiffs
only intended to seek declaratory relief for the alleged breach of
the implied covenant, then Count VI of the Arrowood Complaint
is dismissed, under HERA § 4617(f), pursuant to Rule 12(b)(1).
See supra Section III(A).
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the plaintiffs’ contract-based claims seeking monetary
damages must also be dismissed under the threshold
analyses required by Rule 12(b)(1) and Rule 12(b)(6).

1. The Plaintiffs’ Liquidation Prefer-
ence Claims Are Not Ripe

FHFA’s entrance into the Third Amendment, al-
legedly in contravention of the GSEs’ existing contract
—1.e., stock certificates — with the plaintiffs, constitutes
a decision by an administrative agency. See 12 U.S.C.
§ 4511(a) (“There is established the Federal Housing
Finance Agency, which shall be an independent agency
of the Federal Government.”). While the class and Ar-
rowood plaintiffs also include the GSEs as targets of
their claims of breach of contract and breach of the im-
plied covenant, the action in question was undeniably
one taken by FHFA. As such, the ripeness doctrine,
which is most often applied to pre-enforcement review
of agency determinations, may also govern the Court’s
assessment of subject matter jurisdiction here.?¢ “Ripe-
ness entails a functional, not a formal, inquiry.” Pfizer
Inc. v. Shalala, 182 F.3d 975, 980 (D.C. Cir. 1999). “De-
termining whether administrative action is ripe for ju-
dicial review requires us to evaluate (1) the fitness of
the issues for judicial decision and (2) the hardship to
the parties of withholding court consideration.” Nat’l
Park Hospitality Ass’n v. Dep’t of Interior, 538 U.S. 803,
808 (2003) (citing Abbott Labs. v. Gardner, 387 U.S.

36 “The question of ripeness goes to [the Court’s] subject mat-
ter jurisdiction. . . .” Duke City Lumber Co. v. Butz, 539 F.2d 220,
221 n.2 (D.C. Cir. 1976).
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136, 149 (1967)). “A claim is not ripe for adjudication if
it rests upon ‘contingent future events that may not
occur as anticipated, or indeed may not occur at all.””
Texas v. United States, 523 U.S. 296, 300 (1998) (quot-
ing Thomas v. Union Carbide Agric. Products Co., 473
U.S. 568, 580-81 (1985)).

An analysis of the plaintiffs’ contentions regarding
the liquidation preference written into their preferred
stock certificates is uncomplicated. The certificates
grant the plaintiffs “a priority right to receive distribu-
tions from the Companies’ assets in the event they are
dissolved.” Individual Pls.’s Opp’n at 5.3" Therefore, by
definition, the GSEs owe a liquidation preference pay-
ment to a preferred shareholder only during liquida-
tion. It follows that there can be no loss of a liquidation
preference prior to the time that such a preference can,
contractually, be paid. Here, the GSEs remain in con-
servatorship, not receivership, and there is no evidence
of de facto liquidation.®® See supra Section ITI(A)(4)(c).

37 The common stockholders among the class plaintiffs simi-
larly claim deprivation “of any possibility of receiving dividends
or a liquidation preference.” E.g., In re Fannie Mae/Freddie Mac
Am. Compl. at ] 155.

38 The Arrowood and Fairholme plaintiffs’ citation to Quad-
rangle Offshore (Cayman) LLC v. Kenetech Corp., No. 16362, 1998
WL 778359 (Del. Ch. Oct. 21, 1998) is, thus, inapposite, since that
case concerns what the plaintiffs would aptly classify as de facto
liquidation. See Sup. Opp’n at 41-42, 45 (“In Quadrangle, the de-
fendant company had pursued no business and sold most of its
assets to pay creditors, but because the company did not formally
declare that it was in liquidation, it did not pay the preferred
shareholders their contractually-specified liquidation prefer-
ence.”).
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The question for the Court cannot be whether the
Third Amendment diminishes an opportunity for liqui-
dation preferences at some point in the future, but ra-
ther whether the plaintiffs have suffered an injury to
their right to a liquidation preference in fact and at
present. Yet the individual plaintiffs assert that the
Third Amendment “has clearly injured Plaintiffs in a
direct and personal way” because “[t]heir right to an
opportunity to benefit from the liquidation preferences
in their preferred stock — once valuable — is now worth-
less. ...” Individual Pls.’s Opp’n at 36. But, just as
there was a Third Amendment, the Court cannot defin-
itively say there will be no Fourth or Fifth Amendment
that will transform the current “opportunity to benefit
from the liquidation preferences in [the plaintiffs’] pre-
ferred stock.” A ripeness requirement prevents the
Court from deciding a case “contingent [on] future
events that may not occur as anticipated, or indeed
may not occur at all.” Texas v. United States, 523 U.S.
at 300. Indeed, the purpose of the ripeness doctrine is
to ensure the Court hears only an “actual case or con-
troversy.” Cf. Pfizer, 182 F.3d at 980. Thus, the plain-
tiffs’ liquidation preference claims are not fit for a
judicial decision until liquidation occurs.?

3 Even if the plaintiffs could presently claim damages as a
result of a prospective contractual breach regarding the plaintiff
shareholders’ liquidation preference, this claim would, at best, be
one of damage to the price of their GSE shares, as valued by the
market “based in part on the existence of their attendant . . . lig-
uidation rights.” Class Pls.’s Opp’n at 37-38. Such claims are con-
sidered derivative under Delaware law, and would be barred
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Given that the plaintiffs maintain no current right
to a liquidation preference while the GSEs are in con-
servatorship, the plaintiffs are no worse off today than
they were before the Third Amendment. Therefore,
there is no hardship imposed on the plaintiffs by with-
holding court consideration until this contingent right
matures at the moment of liquidation. Once again, any
present injury is, at most, a decrease in share value,
which can only be claimed as part of a derivative action
that would be barred by HERA. See supra n.39. “More-
over, no irremediable adverse consequences flow from
requiring a later challenge to” the Third Amendment
with regard to liquidation preferences since, as the de-
fendants acknowledge, FHFA Mot. at 34-35, the right
to a liquidation preference can be adjudicated during
the statutorily prescribed receivership claims process.
Toilet Goods Ass’n, Inc. v. Gardner, 387 U.S. 158, 164
(1967); see also 12 U.S.C. § 4617(b)(2)(K)(1), (b)(3)-(10).
Until then, the plaintiffs have no direct claims to liqui-
dation preference-related damages that are ripe for ju-
dicial review, and their existing claims must be
dismissed under Rule 12(b)(1).4°

under HERA § 4617(b)(2)(A)(), supra Section III(B). E.g., Labo-
vitz v. Wash. Times Corp., 172 F.3d 897, 904-05 (D.C. Cir. 1999)
(“the loss [plaintiffs] suffered in share value is a derivative harm”)
(citing Kramer v. W. Pac. Indus., Inc., 546 A.2d 348, 353 (Del. 1988),
for the proposition that “Delaware courts have long recognized
that actions charging mismanagement which depress[] the value
of stock [allege] a wrong to the corporation; i.e., the stockholders
collectively, to be enforced by a derivative action”) (internal quo-
tation marks and citation omitted).

40 FHFA and Treasury further argue that, under 12 U.S.C.
§ 4617(e)(2), which limits the maximum liability of FHFA during
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In addition, for largely the same reasons that lead
the Court to conclude that the plaintiffs’ liquidation
preference claims lack ripeness, the plaintiffs’ breach
of contract and breach of implied covenant claims re-
garding liquidation preferences fail to state a claim
upon which relief can be granted. Fed. R. Civ. P.
12(b)(6). The right to this elevated preference for asset
distribution, given to preferred shareholders under

receivership, the plaintiffs liquidation preference claims are lim-
ited “to the amount that shareholders would have received had
the GSEs’ assets and liabilities been liquidated at the time the
conservator was appointed in September 2008.” Treasury Mot. at
28, 34. The Court is unable to identify any case law discussing this
HERA provision, though a number of courts, including a handful
within this Circuit, have examined FIRREA’s similar provision
capping liability, 12 U.S.C. § 1821()(2). E.g., Bank of Am., N.A. v.
ED.IC., 962 F. Supp.2d 165, 173 (D.D.C. 2013) (“12 U.S.C.
§ 1821(1)(2) unequivocally limits the maximum liability of the
FDIC to the amount a claimant would have received in liquida-
tion under the distribution scheme set forth in FIRREA.”). The
Tenth Circuit has noted that § 1821(1)(2) limits creditor claims
against the agency to the “pro rata share of the assets which
would have been available on the day the institution was placed
in receivership.” Castleglen, Inc. v. RTC, 984 F.2d 1571, 1583 (10th
Cir. 1993) (emphasis added). Identifying the point at which to
measure FHFA’s maximum liability as “the day the institution
was placed in receivership” — as opposed to the day the GSEs were
placed in conservatorship, like the defendants suggest here — is
consistent with the fact that this maximum liability is set only in
reference to “a claim against the receiver or the regulated entity
for which such receiver is appointed.” 12 U.S.C. § 1821(i)(2) (em-
phasis added). As such, § 4617(e)(2) “has no relevance outside of
receivership,” and provides the court with no guidance regarding
potential damages — or lack thereof — from claims made against
FHFA as a conservator or against the GSEs while in conserva-
torship. See Individual Pls.’s Opp’n at 23; see also Class Pls.’s
Opp’n at 39.
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GSE stock certificates, is only triggered during liqui-
dation. Consequently, the plaintiffs’ direct breach of
contract claims for injuries related to their liquidation
preference rights can provide them no “plausible” relief
against FHFA — or against the GSEs, for that matter —
until the agency places the GSEs into receivership and
commences the dissolution process. See Twombly, 550
U.S. at 570; see also supra n.39 (the plaintiffs’ attempt
to amorphously straddle the line between direct injury
to their contingent right to a liquidation preference
and derivative injury to the present “value” of their
GSE holdings further demonstrates the uncertainty of
their claims). The Court’s reasoning requiring dismis-
sal of such breach of contract claims also requires dis-
missal of the plaintiffs’ claims of breach of the implied
covenant of good faith and fair dealing, insofar as such
claims request monetary relief. “Although an implied
covenant of good faith and honest conduct exists in
every contract, ... such subjective standards cannot
override the literal terms of an agreement.” Gilbert v.
El Paso Co., 575 A.2d 1131, 1143 (Del. 1990). As men-
tioned, the stock certificates, on their face, only require
liquidation preference payments when the GSEs enter
liquidation. Since no liquidation has occurred, the
plaintiffs’ implied covenant claims relating to liquida-
tion preference rights cannot stand at this time.
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2. The Plaintiffs’ Dividend Claims Fail
to State a Claim upon Which Relief
Can Be Granted

The stock certificates upon which the plaintiffs
base their claims of breach of contract and breach of
the implied covenant state that “holders of outstanding
shares of ... Preferred Stock ... shall be entitled to
receive, ratably, when, as and if declared by the Board
of Directors, in its sole discretion, out of funds legally
available therefor, non-cumulative cash dividends. . . .”
E.g., Individual Pls.’s Opp’n Ex. A at A-1 (Fannie Mae
Preferred Stock Series S); Ex. B at A-1 (Freddie Mac
Preferred Stock) (emphasis added). The “right” to divi-
dends to which the plaintiffs refer throughout their
briefs, then, is, in actuality, wholly dependent upon the
discretion of the GSEs’ board of directors. As the indi-
vidual plaintiffs stress, “[a] contractual ‘right’ is an en-
titlement to certain performance from the counter-
party, and it is ‘exercised’ through unilateral action
that does not require negotiation or mutual assent.”
Individual Pls.’s Opp’n at 38. Here, the payment of a
dividend expressly requires “mutual assent,” since, un-
der the contract, plaintiffs cannot receive such pay-
ment without board approval.

This Court — like many courts over the past two
centuries — agrees with the defendants that sharehold-
ers do not have a present or absolute right to dividends
which are subject to the discretion of the board. FHFA
Mot. at 41-42. As Justice Holmes fittingly explained
eighty-four years ago, an investment in stock “presup-
poses that the business is to go on, and therefore even
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if there are net earnings, the holder of stock, preferred
as well as common, is entitled to have a dividend de-
clared only out of such part of them as can be applied
to dividends consistently with a wise administration of
a going concern.” Wabash Ry. Co. v. Barclay, 280 U.S.
197, 203-04 (1930) (further noting that dividend pay-
ments are “in the first instance at least a matter for
the directors to determine”).*!

The history of case law finding no contractual
right to discretionary dividends is only bolstered by the
specific facts of this case. Under HERA, FHFA suc-
ceeded to all rights and powers of the board of direc-
tors. See 12 U.S.C. § 4617(b)(2)(A)(1) (“[FHFA] shall, as
conservator or receiver, and by operation of law, imme-
diately succeed to — (i) all rights, titles, powers, and

41 See also New York, L.E. & W.R. Co. v. Nickals, 119 U.S. 296,
305-07 (1886) (By qualifying dividend payments with “as declared
by the board” language, the preferred stock contract did “not in-
tend[] to confer upon the former an absolute right to a dividend
in any particular year. ... We are of opinion that ... preferred
stockholders . .. are not entitled, of right, to dividends, payable
out of the net profits accruing in any particular year, unless the
directors of the company formally declare, or ought to declare, a
dividend payable out of such profits.”); In re Terex Corp., No. 91-
3864, 1993 WL 7519, at *1 (6th Cir. Jan. 12, 1993) (“The decision
to pay (or not to pay) a dividend was within the sole discretion of
Metropolitan’s board of directors; accordingly, Terex had no con-
tractual right to receive a dividend for any given year.”); Crawford
Drug Stores v. United States, 220 F.2d 292, 296 (10th Cir. 1955)
(“[IIn ordinary circumstances the holder of preferred stock has no
such absolute right to the payment of dividends.”); Comm’r of In-
ternal Revenue v. Meridian & Thirteenth Realty Co., 132 F.2d 182,
187 (7th Cir. 1942) (unlike a creditor’s absolute right to interest,
“[s]tockholders have no absolute right to dividends until they are
declared”).
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privileges of the [GSEs], and of any . . . director of such
regulated entity with respect to the regulated entity
and the assets of the [GSEs].”) FHFA’s power over the
assets of the GSEs surely includes the power to declare
discretionary dividends from the surplus assets of the
GSEs. Consistent with FHFA’s assumption of the
board’s power, FHFA’s director, James Lockhart, stated
that “the common stock and preferred stock dividends
will be eliminated.” In re Fannie Mae/Freddie Mac Am.
Compl. at { 53 (quoting Statement of FHFA Director
James B. Lockhart at News Conference Announcing
Conservatorship of Fannie Mae and Freddie Mac
(Sept. 7, 2008), available at http://www.thfa.gov/
Media/PublicAffairs/Pages/Statement-of-FIFA-Director-
James-B--Lockhart-at-News-Conference-Annnouncing-
Conservatorship-of-Fannie-Mae-and-Freddie-Mac.aspx).
Once the agency executed the PSPAs, however, FIFA
effectively transferred discretionary power over divi-
dend issuance to Treasury. See Treasury AR at 24, 58
(Fannie Mae and Freddie Mac PSPAs § 5.1, requiring
Treasury’s written consent for declaration of any divi-
dends, “preferred or otherwise”). Thus, not only do the
plaintiffs lack a right to dividend payments under
their original stock certificates, but FIFA —the primary
target of the plaintiffs’ breach of contract and breach
of the implied covenant claims concerning dividends —
no longer has exclusive discretion to issue such divi-
dends.

Without a contractual right to dividends, the
plaintiffs cannot state a claim for breach of contract
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specifically based on their alleged dividend entitle-
ments. See In re Fannie Mae/Freddie Mac Am. Compl.
at Q9 155, 161, 167; Fairholme Compl. at | 122.2 And
when the contract is unambiguous regarding a lack of
contractual right, there cannot be a coinciding claim of
breach of the implied covenant of good faith and fair
dealing. Dave Greytak Enters., Inc. v. Mazda Motors of
Am., Inc., 622 A.2d 14, 23 (Del. Ch. 1992), aff’d sub
nom. David Greytak Enters., Inc. v. Mazda Motors of
Am., Inc., No. 64, 1992 WL 135147 (Del. 1992)
(“[W]here the subject at issue is expressly covered by
the contract, or where the contract is intentionally si-
lent as to that subject, the implied duty to perform in
good faith does not come into play.”); see also Dunlap v.
State Farm Fire & Cas. Co., 878 A.2d 434, 441 (Del.
2005) (“Existing contract terms control, however, such
that implied good faith cannot be used to circumvent
the parties’ bargain, or to create a free-floating duty
.. . unattached to the underlying legal document.”) (in-
ternal quotation marks and citation omitted); QVT
Fund LP v. Eurohypo Capital Funding LLC I, No.
5881, 2011 WL 2672092, at *14 (Del. Ch. July 8, 2011)
(“If the contract clearly delineates the parties’ rights,
there is no room for the implied covenant because it

42 While the Arrowood Complaint does not specify dividends
and liquidation preferences as the “rights” affected by the Third
Amendment, see Arrowood Compl. ] 135-38, other sections of the
Complaint clarify that dividends and liquidation preferences are
the rights for which the Arrowood plaintiffs seek monetary dam-
ages. See, e.g.,id. at I 7.



178a

cannot override the express terms of a contract.”) (in-
ternal quotation marks and citation omitted).*® As
such, the plaintiffs’ claims for breach of contract** and
breach of the implied covenant regarding the dividend
provisions of the plaintiffs’ stock certificates must be
dismissed pursuant to Rule 12(b)(6).

Even if the implied covenant was applicable to this
case — and it is not — the plaintiffs would have failed to
plead such a cause of action. The Court has ruled that
the plaintiffs fail to demonstrate through their plead-
ings that FHFA violated its statutory authority under
HERA by entering into the Third Amendment with
Treasury. See supra Section ITI(A)(4). Yet the plaintiffs
attempt to brand agency actions that fall within
FHFA’s statutorily established powers to succeed to

43 The individual plaintiffs’ citation to VT Fund, Sup. Opp’n
at 40-41, 44-45, is distinguishable from this case. In QVT Fund,
the plaintiffs claim that the alleged breach of an “implied obliga-
tion” — which the Court of Chancery deemed sufficiently pleaded
— is the reason why mandatory dividend payments were not trig-
gered. See 2011 WL 2672092, at *14-15. Here, no contractual ob-
ligation — implicit or explicit — exists that could transform
unmistakably discretionary dividends into mandatory dividends.

4 The Court rejects the individual plaintiffs’ additional con-
tention that the Third Amendment “effectively converted [Treas-
ury’s stock] into common stock,” which would “represent a
distribution to the common shareholder ahead of and in violation
of the contractual rights of Plaintiffs and other preferred share-
holders.” Sup. Opp’n at 30. Here, the characteristics of preferred
stock “that distinguish that stock from common stock” —e.g., sen-
ior-most dividend and liquidation rights — remain “expressly and
clearly stated” under the Third Amendment. See Elliott Assocs.,
L.P. v. Avatex Corp., 715 A.2d 843, 852 (Del. 1998); see also FHFA
Reply at 35-37.
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all the rights of shareholders and stabilize the GSEs
as performed in “bad faith.” E.g., In re Fannie
Mael/Freddie Mac Am. Compl. at ] 90-91, 161. But the
plaintiffs cannot overcome FHFA’s sweeping congres-
sional mandate with conclusory statements regarding
the Third Amendment’s effect on the plaintiffs’ pro-
spective — and not present — rights to dividends and
liquidation preferences. E.g., Arrowood Compl. at
M9 96, 141.5 Furthermore, the class and Arrowood
plaintiffs fail to plead claims of breach of the implied
covenant against the GSEs, since the plaintiffs attrib-
ute all alleged “arbitrar[y] and unreasonabl[e]” con-
duct only to FHFA, as a conservator that assumed all
rights of the GSEs, and not to the GSEs themselves.*¢

4 Since the plaintiffs have not demonstrated, through their
pleadings, that FHFA acted in bad faith, Delaware case law under
which discretionary dividends will only be compelled in the rare
instance of a judicial finding of “fraud or gross abuse of discretion”
by the board of directors is inapposite. See, e.g., Gabelli & Co. v.
Liggett Grp. Inc., 479 A.2d 276, 280 (Del. 1984); Moskowitz v.
Bantrell, 190 A.2d 749, 750 (Del. 1963).

Additionally, even if the plaintiffs presented allegations of
“gross abuse of discretion” resulting in present damage to the
“value” of the plaintiffs’ investment, such claims would be consid-
ered derivative and barred under HERA § 4617(b)(2)(A)(1). See su-
pra n.39; ¢f. U.S. v. Byrum, 408 U.S. 125, 141 (1972) (“Although
vested with broad discretion in determining whether, when, and
what amount of dividends shall be paid, that discretion is subject
to legal restraints. If, in obedience to the will of the majority stock-
holder, corporate directors disregard the interests of shareholders
by accumulating earnings to an unreasonable extent, they are
vulnerable to a derivative suit.”)

46 The Fairholme plaintiffs bring their claims only against
FHFA. See Fairholme Compl. Count VI.
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E.g., In re Fannie Mae/Freddie Mac Am. Compl. at
9 161, 167, 173; see also FHFA Reply at 32-33.47

D. The Class Plaintiffs Fail to Plead That
the Third Amendment Is an Unconsti-
tutional Taking

Finally, the class plaintiffs claim that the Third
Amendment effected an unconstitutional taking of
their alleged dividend entitlements and liquidation
rights without just compensation. U.S. Const. amend.
V (“nor shall private property be taken for public use,
without just compensation”); see In re Fannie
MaelFreddie Mac Am. Compl. at ] 110-16, 183-92.
Takings claims are reviewed as either physical or reg-
ulatory takings. A “paradigmatic” physical taking “is a
direct government appropriation or physical invasion
of private property.” Lingle v. Chevron U.S.A. Inc., 544
U.S. 528, 537, (2005). Since the class plaintiffs do not
allege a physical taking, the Court must decide
whether they adequately plead a taking as a result of
government regulation. Class Pls.’s Opp’n at 67-70. Be-
fore determining which takings rubric to utilize for its

47 The reasoning of this section would also apply to dividend
and liquidation preference claims for non-monetary relief even if
§ 4617(f) did not bar such claims. “In assessing whether a declar-
atory judgment action is ripe, courts must determine ‘whether the
facts alleged, under all the circumstances, show that there is a
substantial controversy, between parties having adverse legal in-
terests, of sufficient immediacy and reality to warrant the issu-
ance of a declaratory judgment.”” RDP Technologies, Inc. v. Cambi
AS, 800 F. Supp. 2d 127, 136 (D.D.C. 2011) (quoting MedImmune,
Inc. v. Genentech, Inc., 549 U.S. 118, 127 (2007)).
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analysis, a court must first evaluate whether a plain-
tiff has a cognizable property interest protected by the
Fifth Amendment. See, e.g., Conti v. United States, 291
F.3d 1334, 1339 (Fed. Cir. 2002); Nat’l Leased Hous.
Ass’n v. US. Dep’t of Hous. & Urban Dev., No. 03-1509,
2007 WL 148829, at *11 (D.D.C. Jan. 16, 2007). Here,
the class plaintiffs do not allege a cognizable property
interest and, as such, fail to state a claim against
FHFA and Treasury for a violation of the Fifth Amend-
ment’s Takings Clause.

1. The Jurisdictional Defect in the Class
Plaintiffs’ Pleadings Is Not Disposi-
tive of Their Takings Claims

As an initial matter, the defendants argue that the
class plaintiffs’ takings claims belong in the Court of
Federal Claims rather than in this Court. Pursuant to
the so-called “Big” Tucker Act, 28 U.S.C. § 1491(a)(1),
the Court of Claims maintains exclusive jurisdiction
over claims against the United States that exceed
$10,000. Under the “Little” Tucker Act, 28 U.S.C.
§ 1346(a)(2), the Court of Claims shares concurrent ju-
risdiction with federal district courts over claims
against the United States not exceeding $10,000. In
this Circuit, for complaints that include potential
claims over $10,000, Little Tucker Act jurisdiction is
only satisfied by a “clearly and adequately expressed”
waiver of such claims. See Waters v. Rumsfeld, 320 F.3d
265, 271-272 (D.C. Cir. 2003) (“[F]or a district court to
maintain jurisdiction over a claim that might other-
wise exceed $10,000, a plaintiff’s waiver of amounts



182a

over that threshold must be clearly and adequately ex-
pressed.”) (internal quotation marks and citation omit-
ted). Here, the class plaintiffs argue that “expressly
limit[ing] the prospective takings class to individuals
who suffered losses less than $10,000” is an adequate
alternative to waiver, and that waiver is “premature”
until the class certification phase. Class Pls.’s Opp’n at
53. Yet the plaintiffs’ refusal to clearly and adequately
waive claims exceeding $10,000 in either their plead-
ings or subsequent opposition brief contravenes Cir-
cuit precedent. See Goble v. Marsh, 684 F.2d 12, 15-16
(D.C. Cir. 1982); Stone v. United States, 683 F.2d 449,
454 n.8 (D.C. Cir. 1982) (“Generally a plaintiffs’ waiver
should be set forth in the initial pleadings.”). Never-
theless, the Circuit has also made clear its preference
that the District Court should not transfer a case that
is defective on Little Tucker Act grounds to the Court
of Claims “without first giving [the plaintiffs] an oppor-
tunity to amend their complaints to effect an adequate
waiver.” Goble, 684 F.2d at 17.

Thus, while the class plaintiffs’ takings pleading
is inadequate for jurisdiction in this Court under the
“Little” Tucker Act, in keeping with the tenor of Circuit
case law, the Court would generally provide the class
plaintiffs “an opportunity to amend their complaints to
effect an adequate waiver.” Id. However, doing so here
is unnecessary, since the Court finds that the class
plaintiffs’ takings claims are dismissed on alternative
grounds.
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2. The Class Plaintiffs Fail to Plead a
Cognizable Property Interest

Any property rights that the class plaintiffs claim
can only arise from their GSE stock certificates. Yet
“existing rules,” “understandings,” or “background
principles” derived from legislation enacted prior to
the share purchase inhere in the plaintiffs’ title to the
stock certificates and “define the range of interests
that qualify for protection as ‘property’ under the
Fifth” Amendment. Lucas v. S. Carolina Coastal Coun-
cil, 505 U.S. 1003, 1028-30 (1992); see also Am. Pelagic
Fishing Co., L.P. v. United States, 379 F.3d 1363, 1379
(Fed. Cir. 2004).%® Since 1992, when Congress estab-
lished FHFA’s predecessor, the Office of Federal Hous-
ing Enterprise Oversight (“OFHEQ”), the GSEs have
been subject to regulatory oversight, including the
specter of conservatorship or receivership under which
the regulatory agency succeeds to “all rights” of the
GSEs and shareholders. See Federal Housing Enter-
prises Financial Safety and Soundness Act of 1992,
Pub. L. No. 102-550, §§ 1301-1395, 106 Stat. 3672, 3941-
4012 (establishing OFHEO); 12 U.S.C. § 4617(b)(2)(i).
This enduring regulatory scheme governing the GSEs
at the time the class plaintiffs purchased their shares
represents the “background principle” that inheres in
the stock certificates.

48 Given the extensive history of Takings Clause jurispru-
dence within the Court of Appeals for the Federal Circuit, the
Court will look to such cases for guidance.
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The defendants argue that the plaintiffs fail to
plead a cognizable property interest, for takings pur-
poses, because the GSEs — and, therefore, the plaintiff
shareholders — lack the right to exclude the govern-
ment from their property. Treasury Mot. at 59-60;
FHFA Mot. at 60-62; but see Class Pls.’s Opp’n at 61-
65. The Court agrees. “[T]he ‘right to exclude’ is doubt-
less . . . ’one of the most essential sticks in the bundle
of rights that are commonly characterized as property.”
Yee v. City of Escondido, 503 U.S. 519, 528 (1992) (quot-
ing Kaiser Aetna v. United States, 444 U.S. 164, 176
(1979)). The defendants analogize the “federal over-
sight and regulation” to which the GSEs have been
subject to that of regulated financial institutions. See
Treasury Mot. at 59. Utilizing this analogy, the defend-
ants cite Federal Circuit case law for the proposition
that the plaintiff shareholders have no present cog-
nizable property interest in the dividends or liquida-
tion preferences referenced in their stock certificates.

In two cases involving statutorily regulated finan-
cial institutions, placed under the authority of either
the FDIC or RTC, the Federal Circuit found that
the shareholders of these institutions lacked the req-
uisite property interests to support a takings claim.
Golden Pac. Bancorp v. United States, 15 F.3d 1066
(Fed. Cir. 1994); Cal. Hous. Sec., Inc. v. United States,
959 F.2d 955 (Fed. Cir. 1992).*° On account of the exist-
ing regulatory structure permitting the appointment

49 The fact that the California Housing Court only consid-
ered the “permanent physical occupation” rubric of regulatory
takings analysis from Loretto v. Teleprompter Manhattan CATV
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of a conservator or receiver, the financial institutions
“lacked the fundamental right to exclude the govern-
ment from its property at those times when the gov-
ernment could legally impose a conservatorship or
receivership on [the institutions].” Golden Pac., 15 F.3d
at 1073 (quoting Cal. Hous., 959 F.2d at 958) (internal
quotation marks omitted). And the result of this “reg-
ulated environment” is imputed to the shareholders of
the financial institution, who thus hold “less than the
full bundle of property rights.” Id. (internal quotation
marks omitted).

The Court finds this reasoning to be persuasive.
By statutory definition, the GSEs are subject to gov-
ernmental control at the discretion of FHFA’s director.
12 U.S.C. § 4617(a)(2). Therefore, the GSE sharehold-
ers necessarily lack the right to exclude the govern-
ment from their investment when FHFA places the
GSEs under governmental control —e.g., into conserva-
torship.®® This conclusion is especially true since the
statute explicitly grants FHFA the power to assume

Corp., 458 U.S. 419 (1982), which would not apply to the present
facts, has no effect on its holding regarding the threshold deter-
mination of a cognizable property interest.

%0 The Court notes that FHFA overreads the Federal Circuit
holdings. Unlike FHFA’s contention that “shareholders had no
cognizable property interest within the meaning of the Takings
Clause before conservatorship,” FHFA Mot. at 61, the sharehold-
ers only lose their cognizable property interests “when [the GSEs
are] in conservatorship,” Treasury Mot. at 58.
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“all rights . . . of the regulated entity, and of any stock-
holder. . . .” See 12 U.S.C. § 4617(b)(2)(1).5!

Without disputing the broader analogy that the
defendants draw between regulated financial institu-
tions and the GSEs,* the class plaintiffs seek to distin-
guish the Federal Circuit decisions based on why
FHFA and Treasury entered into the Third Amend-
ment. Id. at 63. But motives are irrelevant, for takings
purposes, if the plaintiffs possess no cognizable prop-
erty interests in the first place. Golden Pacific and Cal-
ifornia Housing stand for the general notion that
investors have no right to exclude the government
from their alleged property interests when the regu-
lated institution in which they own shares is placed
into conservatorship or receivership. See Cal. Hous.,
959 F.2d at 958 (no right to exclude when a conserva-
torship or receivership is legally imposed). Whether

51 The class plaintiffs’ alarmist assertion that a holding like
the one at present “would mean that the defendants could expro-
priate all of the shares in the most profitable and stable financial
institutions in the country without triggering the Takings Clause”
is unwarranted. Class Pls.’s Opp’n at 63-64. There is no right to
exclude, and therefore no cognizable property interest upon which
to state a takings claim, only when the government may “legally
impose a conservatorship” — i.e., when necessary to stabilize a
stressed financial institution. See Cal. Hous., 959 F.2d at 958; 12
U.S.C. § 4617(a)(2).

52 See Class Pls.’s Opp’n at 61-62 (“Those cases hold that
shareholders in regulated financial institutions are on notice that
government regulators may place the institution into conserva-
torship or receivership if they conclude that the institution is in-
solvent or being operated in an unsafe and unsound manner, and
therefore those shareholders lack the ‘right to exclude’ the gov-
ernment in such circumstances.”)
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the defendants executed the Third Amendment to gen-
erate profits for taxpayers or to escape a “downward
spiral” of the GSEs seeking funding in order to pay
owed dividends back to Treasury, it does not change
the fact that it was executed during a period of conser-
vatorship and, thus, after the plaintiffs’ property inter-
ests — whatever they may have been prior to the Third
Amendment — were extinguished. Unless the plaintiffs
can demonstrate that FHFA could not legally impose a
conservatorship upon the GSEs at the time of the
Third Amendment, allegations of mischievous inten-
tions during a conservatorship do not revive already
eliminated cognizable property interests. See id. And
here, the class plaintiffs only plead that the Third
Amendment was inconsistent with FHFA’s responsi-
bilities as conservator — not that FHFA lacked any le-
gal right to be a conservator on August 17, 2012. E.g.,
In re Fannie Mael/Freddie Mac Am. Compl. at I 92-
101 (alleging that “the Third Amendment was incon-
sistent and in conflict with FHFA’s statutory responsi-
bilities as a conservator”); see also 12 U.S.C. § 4617(a)(2)
(“[FHFA] may, at the discretion of the Director, be ap-
pointed conservator or receiver for the purpose of reor-
ganizing, rehabilitating, or winding up the affairs of a
regulated entity.”) (emphasis added). Given that the
class plaintiffs cannot repair the overarching thresh-
old defect of having no cognizable property interest at
stake, their takings claim must be dismissed under
Rule 12(b)(6). Ashcroft v. Igbal, 556 U.S. 662, 679 (2009)
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(“[O]lnly a complaint that states a plausible claim for
relief survives a motion to dismiss.”).5

3. The Class Plaintiffs Further Fail to
Plead a Regulatory Taking

Even if the class plaintiffs could claim a cognizable
property interest — and they cannot — their claims

5 In consideration of the class plaintiffs’ takings claims con-
cerning dividends, specifically, the Court further acknowledges
the multitude of federal cases, in different contexts, finding a lack
of a cognizable property interest when another party maintains
discretion to grant a plaintiff’s alleged property interest. E.g.,
Toxco, Inc. v. Chu, 801 F. Supp. 2d 1, 10 (D.D.C. 2011) (“[TIf the
government is vested with complete discretion as to whether or
not it must undertake any of its contractual obligations, the plain-
tiff does not have a constitutional property interest in that con-
tract.”) (citing Enplanar, Inc. v. Marsh, 11 F.3d 1284, 1295-96 (5th
Cir. 1994); Christ Gatzonis Elec. Contractor, Inc. v. N.Y. City Sch.
Constr. Auth., 23 F.3d 636, 640 (2d Cir. 1994)); Barrington Cove
Ltd. P’ship v. R.I. Hous. & Mortg. Fin. Corp., 246 F.3d 1, 5-6 (1st
Cir. 2001) (finding that a plaintiff has no cognizable property in-
terest in “‘promised’ federal income tax credits” because a state
agency maintained “absolute discretion to determine whether”
such tax credits are awarded); Nello L. Teer Co. v. Orange Cnty.,
No. 92-2240, 1993 WL 177872, at *2 (4th Cir. 1993) (“Under our
precedents, if a local zoning authority possesses any significant
discretion in granting a permit, there is no cognizable property
interest in the issuance of that permit.”) (internal quotation
marks, alteration, and citation omitted). The logic of these deci-
sions would appear to extend to dividends that are issued at the
“sole discretion” of a GSE board — or, in this case, the regulatory
entity that has succeeded to all the rights of the board. Much like
how plaintiffs cannot claim that discretionary dividends amount
to a contractual right, the class plaintiffs cannot contend that
such dividend provisions constitute a cognizable property inter-
est.
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would still fail on a motion to dismiss under existing
Supreme Court regulatory takings precedent. “The
general rule at least is that while property may be reg-
ulated to a certain extent, if regulation goes too far it
will be recognized as a taking.” Pennsylvania Coal Co.
v. Mahon, 260 U.S. 393, 415 (1922). The Supreme Court
has developed a series of analytical rubrics under
which courts are to determine “whether a regulation
‘reaches a certain magnitude’ in depriving an owner of
the use of property.” See Dist. Intown Props. Ltd. P’ship
v. D.C., 198 F.3d 874, 878 (D.C. Cir. 1999) (quoting Ma-
hon, 260 U.S. at 413). There are two principal “narrow
categories” of per se takings. See Lingle v. Chevron
US.A. Inc., 544 U.S. 528, 538 (2005). First, “a perma-
nent physical occupation authorized by government is
a taking without regard to the public interests that it
may serve.” Loretto, 458 U.S. at 426. Here, the govern-
ment has not physically occupied the plaintiffs’ prop-
erty.* Second, a government regulation that deprives
an owner of “all economically beneficial uses” of his
property is also a taking. Lucas v. South Carolina

54 The Supreme Court has also held that “when the govern-
ment commands the relinquishment of funds linked to a specific,
identifiable property interest such as a bank account or parcel of
real property, ‘a per se [takings] approach’ is the proper mode of
analysis.” Koontz v. St. Johns River Water Mgmt. Dist., 133 S. Ct.
2586, 2600 (2013) (citing Brown v. Legal Found. of Wash., 538 U.S.
216, 235 (2003)). Despite citing this language in their opposition
brief, Class Pls.’s Opp’n at 67, the class plaintiffs have not alleged
that the government has commanded them to relinquish any
funds — or property, for that matter — already owned or possessed.
See Treasury Reply at 56 (“The plaintiffs’ claim, instead, is that
the value of their expectation of dividends or a liquidation prefer-
ence has been diminished. . . .”).
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Coastal Council, 505 U.S. 1003, 1019 (1992). Regard-
less of whether Lucas only applies to real property,
compare Treasury Mot. at 61, with Class Pls.’s Oppn
at 67-68, the plaintiffs cannot find relief under a “total
wipeout” theory. See Class Pls.’s Opp’n at 67-68. The
plaintiffs maintain “economically beneficial use” of
their shares, since the stock very much remains a trad-
able equity. Indeed, GSE shares are traded daily on
public over-the-counter (OTC) exchanges.?® And given
the Court’s rejection of the plaintiffs’ alleged present
rights to dividends and liquidation payments, it is
clear that the government has not “seized [the plain-
tiffs’] private property and kept that property for it-
self.” Class Pls.’s Opp’n at 67.

A regulatory taking, on the other hand, is
evaluated under the “ad hoc” inquiry set forth in Penn
Central Transp. Co. v. New York City, 438 U.S. 104
(1978). Id. at 124. Penn Central identified three “fac-
tors that have particular significance” in evaluating
regulatory takings claims: (1) “[t]he economic impact of
the regulation on the claimant”; (2) “the extent to
which the regulation has interfered with distinct in-
vestment-backed expectations”; and (3) “the character

% That the plaintiffs retained value in their market traded
shares is consistent with the statement from Freddie Mac’s Form
8-K filing on September 8, 2011, which the class plaintiffs quote
in the Amended Complaint. See In re Fannie Mae/Freddie Mac
Am. Compl. at 53 (“The holders of Freddie Mac’s existing com-
mon stock and preferred stock . .. will retain all their rights in
the financial worth of those instruments, as such worth is deter-
mined by the market.”) (emphasis added) (quoting Freddie Mac
2011 8-K (Sept. 11, 2008)).
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of the governmental action.” Id. A plaintiff is not re-
quired to demonstrate favorable results under all
three Penn Central factors in order for the Court to find
a taking —it is a balancing test. See Dist. Intown Props.,
198 F.3d at 878-79 (Penn Central submits “three pri-
mary factors [to be] weigh[ed] in the balance”). While
regulatory takings require a “more fact specific in-
quiry”, Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l
Planning Agency, 535 U.S. 302, 332 (2002), no supple-
mentation of the factual record could alter dismissal
here.

At present, the Third Amendment has had no eco-
nomic impact on the plaintiffs’ alleged dividend or lig-
uidation preference rights. In view of the unambiguous
language of the stock certificate’s dividend provision
coupled with Treasury’s discretion to pay dividends
under the PSPAs, the plaintiffs cannot show that the
Third Amendment rendered their prospects of receiv-
ing dividends any less discretionary than they were
prior to the amendment. Additionally, since liquidation
preference rights only ripen during liquidation, any
impact on such rights is, at best, theoretical while the
GSEs remain in conservatorship.

“A ‘reasonable investment-backed expectation’
must be more than a ‘unilateral expectation or an
abstract need.’” Ruckelshaus v. Monsanto Co., 467
U.S. 986, 1005 (1984) (quoting Webb’s Fabulous Phar-
macies, Inc. v. Beckwith, 449 U.S. 155, 161 (1980)). “In
determining whether a reasonable investment-backed
expectation exists, one relevant consideration is the ex-
tent of government regulation within an industry.”
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Ascom Hasler Mailing Sys., Inc. v. U.S. Postal Serv., 885
F. Supp. 2d 156, 195 (D.D.C. 2012) (collecting cases).
For decades — and at the time each of the class plain-
tiffs purchased their GSE stock — the GSEs have been
under the watchful eye of regulatory agencies and sub-
ject to conservatorship or receivership largely at the
government’s discretion. See supra Section III(D)(2).5°
As the Federal Circuit’s holdings in California Hous-
ing and Golden Pacific elucidate, by lacking the right
to exclusive possession of their stock certificates — and
therefore lacking a cognizable property interest — at
the time of the Third Amendment, the plaintiff share-
holders could not have “developed a historically rooted
expectation of compensation” for any possible seizures
that occurred during FHFA’s conservatorship. See Cal.
Hous., 959 F.2d at 958. The plaintiffs “voluntarily en-
tered into [investment contracts with] the highly reg-
ulated” GSEs. See Golden Pac., 15 F.3d at 1073.°" In
fact, a number of the class plaintiffs purchased their

5 Furthermore, as FHFA cogently explains, “[bJecause the
[GSEs] benefited from preferential tax treatment, far lower capi-
tal requirements, and a widely perceived government guarantee,
[the] [pllaintiffs should have anticipated that the [GSEs] would
be subject to . . . regulation.” FHFA Mot. at 61 n.37 (citation omit-
ted). The tradeoff when investing in government-sponsored enti-
ties that receive meaningfully different benefits than private
corporations is increased regulation and the prospect of a govern-
ment takeover.

57 Both Fannie Mae and Freddie Mac preferred stock certifi-
cates provide notice that “[t]he ability of the Board of Directors to
declare dividends may be restricted by [FHFA’s predecessor] OF-
HEO.” See Individual Pls.’s Opp’n Ex. A at 20 (Fannie Mae Pre-
ferred Stock Series S); Ex. B at 27 (Freddie Mac Preferred Stock).
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shares mere months before or shortly after FHFA ex-
ercised its statutory authority to place the GSEs into
conservatorship. E.g., In re Fannie Mae/Freddie Mac
Am. Compl. at ] 30-35; In re Fannie Mae/Freddie Mac
Derivative Compl. at ] 20-2 1. There can be no doubt
that the plaintiff shareholders understood the risks in-
trinsic to investments in entities as closely regulated
as the GSEs, and, as such, have not now been deprived
of any reasonable investment-backed expectations.

Looking to the character of the governmental
action in dispute, the Penn Central Court explained
that “[a] ‘taking’ may more readily be found when the
interference with property can be characterized as a
physical invasion by government than when interfer-
ence arises from some public program adjusting the
benefits and burdens of economic life to promote the
common good.” 438 U.S. at 124. Here, the plaintiffs do
not plead a physical invasion of their property.
Whether the regulatory action taken by FHFA and
Treasury when executing the Third Amendment “pro-
mote[s] the common good” or advances a public pur-
pose, however, is in dispute. The Supreme Court in
Kelo v. City of New London, a public use case, reaf-
firmed that courts should take a deferential stance re-
garding what constitutes a legitimate public purpose.
545 U.S. 469, 487-88 (2005) (“When the legislature’s
purpose is legitimate and its means are not irrational,
our cases make clear that empirical debates over the
wisdom of takings ... are not to be carried out in the
federal courts.”); see also Hilton Washington Corp. v.
D.C., 777 F.2d 47, 49-50 (D.C. Cir. 1985) (looking only
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for a “valid public purpose” when examining Penn Cen-
tral’s “character of the governmental action” factor).
The plaintiffs would be hard pressed to argue that ac-
tions taken to “benefit taxpayers” do not qualify as a
legitimate public purpose. E.g., Class Pls.’s Opp’n at
15. To reach this conclusion with certainty, however,
the Court would likely need to permit additional fact-
finding. Nevertheless, more discovery is unnecessary
because Penn Central’s first two factors weigh strongly
enough against the plaintiffs’ takings claims that dis-
missal would be proper in this case. See Monsanto, 467
U.S. at 1005 (“[T]he force of [the reasonable invest-
ment-backed expectations] factor [here] is so over-
whelming ... that it disposes of the taking
question. . . .”).

4. Claims of an Unconstitutional Tak-
ing of Liquidation Rights Are Not

Ripe
Moreover, the Court would also dismiss the class
plaintiffs’ takings claims, at least in relation to liqui-
dation preference rights, on ripeness grounds. As men-
tioned above, “[a] claim is not ripe for adjudication if it
rests upon contingent future events that may not occur
as anticipated, or indeed may not occur at all.” Texas v.
United States, 523 U.S. at 300 (internal quotation
marks and citation omitted). Liquidation preferences
only entitle a preferred stockholder to payment in the
event of liquidation. Consistent with the Court’s rea-
soning discussed supra, Section III(C)(1), the govern-
ment cannot take a property right that has not yet
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matured. This Court’s findings concerning cognizable
property interests aside, a claim of an unconstitutional
taking of liquidation preference rights may only be
brought once a liquidation process has commenced.5®

IV. CONCLUSION

It is understandable for the Third Amendment,
which sweeps nearly all GSE profits to Treasury, to
raise eyebrows, or even engender a feeling of discom-
fort. But any sense of unease over the defendants’ con-
duct is not enough to overcome the plain meaning of
HERA'’s text. Here, the plaintiffs’ true gripe is with the

% Regarding another possible basis for dismissal, the Court
appreciates the logical appeal of FHFA’s comparison of the Omnia
Court’s finding that consequential — rather than direct — injuries
to a third party do not entitle that third party to a takings remedy
and the alleged injury caused to the plaintiffs here by the Third
Amendment agreement between FHFA and Treasury. FHFA Mot.
at 62-63; FHFA Reply at 40-45 (citing Omnia Commercial Co. v.
United States, 261 U.S. 502 (1923)); but see Class Pls.’s Opp’n at
70-72. However, the Court is wary of applying to the present facts
a decision that came just five months after the concept of a regu-
latory taking was born, see Pennsylvania Coal Co. v. Mahon, 260
U.S. 393 (1922), and many decades before the Supreme Court be-
gan actively developing its regulatory takings jurisprudence. See
Lingle, 544 U.S. at 536-40 (outlining the evolution of regulatory
takings case law since the Supreme Court’s Penn Central decision
in 1978).

The Court need not address whether the class plaintiffs’ tak-
ings claims are further barred because FHFA is not the United
States for takings purposes, FHFA Mot. at 59-60, or because
Treasury entered into the Third Amendment as a “market partic-
ipant,” Treasury Mot. at 64-65. Such additional arguments are
unnecessary to consider in order to resolve the takings issue at
the motion to dismiss stage.
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language of a statute that enabled FHFA and, conse-
quently, Treasury, to take unprecedented steps to sal-
vage the largest players in the mortgage finance
industry before their looming collapse triggered a sys-
temic panic. Indeed, the plaintiffs’ grievance is really
with Congress itself. It was Congress, after all, that
parted the legal seas so that FHFA and Treasury could
effectively do whatever they thought was needed to
stabilize and, if necessary, liquidate, the GSEs. Recog-
nizing its role in the constitutional system, this Court
does not seek to evaluate the merits of whether the
Third Amendment is sound financial — or even moral —
policy. The Court does, however, find that HERA’s un-
ambiguous statutory provisions, coupled with the une-
quivocal language of the plaintiffs’ original GSE stock
certificates, compels the dismissal of all of the plain-
tiffs’ claims.

Thus, for the foregoing reasons, the Court
GRANTS the defendants’ motions to dismiss and DE-
NIES the individual plaintiffs’ cross-motion for sum-
mary judgment.

A separate Order consistent with this Memoran-
dum Opinion shall issue this date.

9-30-14 /s/ Royce C. Lamberth
Date ROYCE C. LAMBERTH
United States District Judge
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United States Court of Appeals
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No. 14-5243 September Term, 2016

1:13-cv-01025-RCL
1:13-cv-01053-RCL
1:13-cv-01439-RCL
1:13-mc-01288-RCL

Filed On: July 17, 2017

Perry Capital LLC, for and
on behalf of investment
funds for which it acts as
investment manager,

Appellant
V.

Steven T. Mnuchin, in his
official capacity as the
Secretary of the Department
of the Treasury, et al.,

Appellees

Consolidated with 14-5254, 14-5260, 14-5262

BEFORE: Brown and Millett, Circuit Judges;
Ginsburg, Senior Circuit Judge

ORDER

Upon consideration of the petitions of Fairholme
and Arrowood Plaintiffs and the Class Plaintiffs for
panel rehearing, the responses thereto, the motion of
the Class Plaintiffs for leave to file a reply to FHFA’s
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response to their petition for panel rehearing and the
lodged reply, it is

ORDERED that the motion for leave to file a re-
ply be denied. The Clerk is directed to note the docket
accordingly. It is

FURTHER ORDERED that the petitions be
granted and the opinion issued February 21, 2017
be amended, both as set forth in the opinion issued
this date. The amendments in Perry Capital LLC v.
Mnuchin, 848 F.3d 1072 (D.C. Cir. 2017), are as follows:

(1) 848 F.3d at 1097-98: In the first paragraph
following the section “IV. The Class Plaintiffs’ Claims”,
delete:

in district court (in addition to their APA
claims), but they did not preserve their appeal
against the dismissal of those claims: They
did not raise in their opening brief their
claims for breach of contract. The Fairholme
plaintiffs also forfeited their claim for breach
of fiduciary duty against the FHFA by failing
to raise in their opening brief the district
court’s alternative holding that the “claim is
derivative ... and, therefore, barred under
§ 4617(b)(2)(A)1),” Perry Capital LLC, 70
F. Supp. 3d at 229 n.24. See Jankovic v. Int’l
Crisis Grp., 494 F.3d 1080, 1086 (D.C. Cir.
2007).
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In lieu thereof, insert:

(in addition to their APA claims) in district
court. Because they neither made their argu-
ments for breach of contract and breach of the
implied covenant of good faith and fair deal-
ing in their opening brief nor incorporated
those arguments by reference to the class
plaintiffs’ brief, they did not properly preserve
their appeal against the dismissal of those
claims. In view, however, of the unusual circum-
stances presented by the separate briefing for
the consolidated cases that we required in
this case, we shall exercise our discretion un-
der Federal Rule of Appellate Procedure 2 to
permit appeal of the order dismissing those
claims as if their arguments had been properly
preserved. Therefore, subsequent references
to the class plaintiffs are also applicable to the
Arrowood and Fairholme plaintiffs insofar as
they concern claims for breach of contract and
breach of the implied covenant of good faith
and fair dealing.

The Fairholme plaintiffs also forfeited
their claim for breach of fiduciary duty
against the FHFA by failing to raise in their
opening brief the district court’s alternative
holding that the “claim is derivative . .. and,
therefore, barred under § 4617(b)(2)(A)(1),”
Perry Capital LLC, 70 F. Supp. 3d at 229 n.24.
See Jankovic v. Int’l Crisis Grp., 494 F.3d 1080,
1086 (D.C. Cir. 2007). We see no reason to re-
lieve them of the consequences of this forfei-
ture.
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(2) 848 F.3d at 1111: In the paragraph beginning
“Under Delaware law” delete:

What is arbitrary or unreasonable depends
upon “the parties’ reasonable expectations at
the time of contracting.” Nemec, 991 A.2d at
1126; see also Gerber, 67 A.3d at 419.

(3) 848F.3d at 1111-12: Delete the paragraph be-
ginning “We remand this claim”, and in lieu thereof,
insert:

We remand this claim, insofar as it seeks
damages, for the district court to evaluate
it under the correct legal standard, namely,
whether the Third Amendment violated the
reasonable expectations of the parties. We
note that the class plaintiffs specifically allege
that some class members purchased their
shares before the Recovery Act was enacted in
July 2008 and the FHFA was appointed con-
servator the following September, while oth-
ers purchased their shares later, but the class
plaintiffs define their class action to include
more broadly “all persons and entities who
held shares ... and who were damaged
thereby,” J.A. 262-63. The district court may
need to redefine or subdivide the class de-
pending upon what that court determines
were the various plaintiffs’ reasonable expec-
tations. If the district court determines the en-
actment of the Recovery Act and the FHFA’s
appointment as conservator affected these ex-
pectations, then it should consider, inter alia,
(1) Section 4617(b)(2)(J)(i1) (authorizing the
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FHFA to act “in the best interests of the [Com-
panies] or the Agency”), (2) Provision 5.1 of
the Stock Agreements, J.A. 2451, 2465 (per-
mitting the Companies to declare dividends
and make other distributions only with Treas-
ury’s consent), and (3) pertinent statements
by the FHFA, e.g., J.A. 217 8, referencing
Statement of FHFA Director James B. Lock-
hart at News Conference Announcing Conser-
vatorship of Fannie Mae and Freddie Mac
(Sept. 7, 2008) (The “FHFA has placed Fannie
Mae and Freddie Mac into conservatorship.
[Conservatorship] is a statutory process de-
signed to stabilize a troubled institution with
the objective of returning the entities to nor-
mal business operations. FHFA will act as the
conservator to operate the Enterprises until
they are stabilized.”).

(4) 848 F.3d at 1114: Delete the paragraph in sec-
tion “V. Conclusion”, and in lieu thereof, insert:

We affirm the judgment of the district court
denying the institutional plaintiffs’ claims
against the FHFA and Treasury alleging arbi-
trary and capricious conduct and conduct in
excess of their statutory authority because
those claims are barred by 12 U.S.C. § 4617(f).
With respect to the class plaintiffs’ claims and
those of the Arrowood and Fairholme plain-
tiffs, we affirm the judgment of the district
court except for the claims alleging breach of
contract and breach of the implied covenant of
good faith and fair dealing regarding liquida-
tion preferences and the claim for breach of
the implied covenant with respect to dividend
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rights, which claims we remand to the district
court for further proceedings consistent with
this opinion.

The Clerk is directed to issue the mandate seven
days after the issuance of this order. See Fed. R. App. P.
41; D.C. Cir. Rule 41.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Ken Meadows
Deputy Clerk
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United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 14-5243 September Term, 2016
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PERRY CAPITAL LLC, FOR AND
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JUDGMENT

These causes came on to be heard on the record on
appeal from the United States District Court for the
District of Columbia and were argued by counsel. On
consideration thereof, it is

ORDERED and ADJUDGED that the judgment
of the District Court be affirmed in part and the claims
be remanded in part, in accordance with the opinion of
the court filed herein this date.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/

Ken Meadows
Deputy Clerk

Date: February 21, 2017

Opinion for the court filed by Circuit Judge Millett and
Senior Circuit Judge Ginsburg.

Dissenting opinion filed by Circuit Judge Brown.
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12 U.S.C. § 1455

(I) Temporary authority of Treasury to purchase
obligations and securities; conditions

(1) Authority to purchase
(A) General authority

In addition to the authority under
subsection (c) of this section, the Secre-
tary of the Treasury is authorized to pur-
chase any obligations and other securities
issued by the Corporation under any sec-
tion of this chapter, on such terms and
conditions as the Secretary may deter-
mine and in such amounts as the Sec-
retary may determine. Nothing in this
subsection requires the Corporation to is-
sue obligations or securities to the Secre-
tary without mutual agreement between
the Secretary and the Corporation. Noth-
ing in this subsection permits or author-
izes the Secretary, without the agreement
of the Corporation, to engage in open
market purchases of the common securi-
ties of the Corporation.

(B) Emergency determination required

In connection with any use of this au-
thority, the Secretary must determine
that such actions are necessary to-

(i) provide stability to the financial
markets;
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(i1) prevent disruptions in the avail-
ability of mortgage finance; and

(i1i) protect the taxpayer.
(C) Considerations

To protect the taxpayers, the Secre-
tary of the Treasury shall take into con-
sideration the following in connection
with exercising the authority contained
in this paragraph:

(i) The need for preferences or pri-
orities regarding payments to the Gov-
ernment.

(i1) Limits on maturity or disposi-
tion of obligations or securities to be pur-
chased.

(iii) The Corporation’s plan for the
orderly resumption of private market
funding or capital market access.

(iv) The probability of the Corpo-
ration fulfilling the terms of any such
obligation or other security, including re-
payment.

(v) The need to maintain the Corpo-
ration’s status as a private shareholder-
owned company.

(vi) Restrictions on the use of Cor-
poration resources, including limitations
on the payment of dividends and execu-
tive compensation and any such other
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terms and conditions as appropriate for
those purposes.

Rights; sale of obligations and securities
(A) Exercise of rights

The Secretary of the Treasury may,
at any time, exercise any rights received
in connection with such purchases.

(B) Sale of obligation and securities

The Secretary of the Treasury may,
at any time, subject to the terms of the se-
curity or otherwise upon terms and con-
ditions and at prices determined by the
Secretary, sell any obligation or security
acquired by the Secretary under this sub-
section.

(D) Application of sunset to purchased
obligations or securities

The authority of the Secretary of the
Treasury to hold, exercise any rights re-
ceived in connection with, or sell, any ob-
ligations or securities purchased is not
subject to the provisions of paragraph (4).

Funding

For the purpose of the authorities
granted in this subsection, the Secretary
of the Treasury may use the proceeds of
the sale of any securities issued under
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chapter 31 of Title 31, and the purposes
for which securities may be issued under
chapter 31 of Title 31 are extended to in-
clude such purchases and the exercise of
any rights in connection with such pur-
chases. Any funds expended for the pur-
chase of, or modifications to, obligations
and securities, or the exercise of any
rights received in connection with such
purchases under this subsection shall be
deemed appropriated at the time of such
purchase, modification, or exercise.

(4) Termination of authority

The authority under this subsection
(1), with the exception of paragraphs (2)
and (3) of this subsection, shall expire De-
cember 31, 2009.

12 U.S.C. § 1719

(g) Temporary authority of Treasury to pur-
chase obligations and securities; conditions

(1) Authority to purchase
(A) General authority

In addition to the authority [to
purchase obligations] under subsec-
tion (c) of this section, the Secre-
tary of the Treasury is authorized to
purchase any obligations and other
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securities issued by the corporation
under any section of this chapter, on
such terms and conditions as the Sec-
retary may determine and in such
amounts as the Secretary may de-
termine. Nothing in this subsection
requires the corporation to issue
obligations or securities to the Sec-
retary without mutual agreement
between the Secretary and the corpo-
ration. Nothing in this subsection
permits or authorizes the Secretary,
without the agreement of the corpo-
ration, to engage in open market pur-
chases of the common securities of
the corporation.

(B) Emergency determination re-
quired

In connection with any use of
this authority, the Secretary must de-
termine that such actions are neces-
sary to —

(i) provide stability to the
financial markets;

(i1) prevent disruptions in
the availability of mortgage fi-
nance; and

(i1i) protect the taxpayer.
(C) Considerations

To protect the taxpayers, the
Secretary of the Treasury shall take
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into consideration the following in
connection with exercising the au-
thority contained in this paragraph:

(i) The need for preferences
or priorities regarding payments
to the Government.

(i1) Limits on maturity or
disposition of obligations or se-
curities to be purchased.

(i1i) The corporation’s plan
for the orderly resumption of pri-
vate market funding or capital
market access.

(iv) The probability of the
corporation fulfilling the terms
of any such obligation or other
security, including repayment.

(v) The need to maintain
the corporation’s status as a
private shareholder-owned com-

pany.

(vi) Restrictions on the use
of corporation resources, includ-
ing limitations on the payment
of dividends and executive com-
pensation and any such other
terms and conditions as appro-
priate for those purposes.
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(2) Rights; sale of obligations and secu-

rities

(A) Exercise of rights

The Secretary of the Treasury
may, at any time, exercise any rights
received in connection with such pur-
chases.

(B) Sale of obligation and securities

The Secretary of the Treasury
may, at any time, subject to the terms
of the security or otherwise upon
terms and conditions and at prices
determined by the Secretary, sell any
obligation or security acquired by the
Secretary under this subsection.

(D) Application of sunset to pur-

chased obligations or securities

The authority of the Secretary of
the Treasury to hold, exercise any
rights received in connection with, or
sell, any obligations or securities pur-
chased is not subject to the provi-
sions of paragraph (4).

(3) Funding

For the purpose of the authorities

granted in this subsection, the Secretary
of the Treasury may use the proceeds of
the sale of any securities issued under
chapter 31 of Title 31, and the purposes
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for which securities may be issued under
chapter 31 of Title 31 are extended to in-
clude such purchases and the exercise of
any rights in connection with such pur-
chases. Any funds expended for the pur-
chase of, or modifications to, obligations
and securities, or the exercise of any
rights received in connection with such
purchases under this subsection shall be
deemed appropriated at the time of such
purchase, modification, or exercise.

(4) Termination of authority

The authority under this subsection
(g), with the exception of paragraphs (2)
and (3) of this subsection, shall expire De-
cember 31, 2009.

12 U.S.C. § 1821

(d) Powers and duties of Corporation as con-
servator or receiver

(2) General powers
(A) Successor to institution

The Corporation shall, as conser-
vator or receiver, and by opera-
tion of law, succeed to —
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(i) all rights, titles, powers,
and privileges of the insured depos-
itory institution, and of any stock-
holder, member, accountholder,
depositor, officer, or director of
such institution with respect to
the institution and the assets of
the institution; and

(i1) title to the books, rec-
ords, and assets of any previous
conservator or other legal custo-
dian of such institution.

(B) Operate the institution

The Corporation may (subject to
the provisions of section 1831q of
this title), as conservator or re-
ceiver —

(i) take over the assets of
and operate the insured de-
pository institution with all the
powers of the members or share-
holders, the directors, and the
officers of the institution and
conduct all business of the insti-
tution;

(i1) collect all obligations
and money due the institution,;

(iii) perform all functions
of the institution in the name of
the institution which are con-
sistent with the appointment as
conservator or receiver; and
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(iv) preserve and conserve
the assets and property of such
institution.

(D) Powers as conservator

The Corporation may, as conser-
vator, take such action as may
be —

(i) necessary to put the in-
sured depository institution in a
sound and solvent condition; and

(i1) appropriate to carry on
the business of the institution
and preserve and conserve the
assets and property of the insti-
tution.

(E) Additional powers as re-
ceiver

The Corporation may (subject to
the provisions of section 1831q of
this title), as receiver, place the
insured depository institution in
liquidation and proceed to real-
ize upon the assets of the insti-
tution, having due regard to the
conditions of credit in the local-
ity.
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(J) Incidental powers

The Corporation may, as conser-
vator or receiver —

(i) exercise all powers and
authorities specifically granted
to conservators or receivers, re-
spectively, under this chapter
and such incidental powers as
shall be necessary to carry out
such powers; and

(i1) take any action author-
ized by this chapter, which the
Corporation determines is in the
best interests of the depository
institution, its depositors, or the
Corporation.

(j) Limitation on court action

Except as provided in this section, no
court may take any action, except at the re-
quest of the Board of Directors by regulation
or order, to restrain or affect the exercise of
powers or functions of the Corporation as a
conservator or a receiver.
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12 U.S.C. § 4617

(a) Appointment of the Agency as conserva-
tor or receiver

(2) Discretionary appointment

The Agency may, at the discretion of
the Director, be appointed conservator or
receiver for the purpose of reorganizing,
rehabilitating, or winding up the affairs
of a regulated entity.

(4) Mandatory receivership
(A) In general

The Director shall appoint the
Agency as receiver for a regulated
entity if the Director determines, in
writing, that —

(i) the assets of the regulated
entity are, and during the preceding
60 calendar days have been, less than
the obligations of the regulated en-
tity to its creditors and others; or

(i1) the regulated entity is not,
and during the preceding 60 calendar
days has not been, generally paying
the debts of the regulated entity
(other than debts that are the subject
of a bona fide dispute) as such debts
become due
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(b) Powers and duties of the Agency as con-
servator or receiver

(2) General powers
(A) Successor to regulated entity

The Agency shall, as conservator
or receiver, and by operation of law,
immediately succeed to —

(i) all rights, titles, powers, and
privileges of the regulated entity, and
of any stockholder, officer, or director
of such regulated entity with respect
to the regulated entity and the assets
of the regulated entity; and

(B) Operate the regulated entity

The Agency may, as conservator
or receiver —

(i) take over the assets of and
operate the regulated entity with all
the powers of the shareholders, the
directors, and the officers of the reg-
ulated entity and conduct all busi-
ness of the regulated entity;

(i1) collect all obligations and
money due the regulated entity;

(i11) perform all functions of the
regulated entity in the name of the
regulated entity which are consistent
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with the appointment as conservator
or receiver;

(iv) preserve and conserve the
assets and property of the regulated
entity; and

(v) provide by contract for as-
sistance in fulfilling any function, ac-
tivity, action, or duty of the Agency as
conservator or receiver.

(D) Powers as conservator

The Agency may, as conservator,
take such action as may be —

(i) necessary to put the regu-
lated entity in a sound and solvent
condition; and

(i1) appropriate to carry on the
business of the regulated entity and
preserve and conserve the assets and
property of the regulated entity.

(E) Additional powers as receiver

In any case in which the Agency
is acting as receiver, the Agency shall
place the regulated entity in liquida-
tion and proceed to realize upon the
assets of the regulated entity in such
manner as the Agency deems appro-
priate, including through the sale of
assets, the transfer of assets to a lim-
ited-life regulated entity established
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under subsection (i), or the exercise
of any other rights or privileges
granted to the Agency under this par-
agraph.

(G) Transfer or sale of assets and li-
abilities

The Agency may, as conservator

or receiver, transfer or sell any asset

or liability of the regulated entity in

default, and may do so without any

approval, assignment, or consent
with respect to such transfer or sale

(J) Incidental powers

The Agency may, as conservator
or receiver —

(i) exercise all powers and au-
thorities specifically granted to con-
servators or receivers, respectively,
under this section, and such inci-
dental powers as shall be necessary
to carry out such powers; and

(i1) take any action authorized
by this section, which the Agency de-
termines is in the best interests of
the regulated entity or the Agency.
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(3) Authority of receiver to determine

claims

(B) Notice requirements

The receiver, in any case involv-
ing the liquidation or winding up of
the affairs of a closed regulated en-
tity, shall —

(i) promptly publish a notice to
the creditors of the regulated entity
to present their claims, together with
proof, to the receiver by a date speci-
fied in the notice which shall be not
less than 90 days after the date of
publication of such notice; and

(i1) republish such notice ap-
proximately 1 month and 2 months,
respectively, after the date of publica-
tion under clause (i).

(11) Additional rights and duties

(E) Disposition of assets

In exercising any right, power,
privilege, or authority as conservator
or receiver in connection with any
sale or disposition of assets of a reg-
ulated entity for which the Agency
has been appointed conservator or
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receiver, the Agency shall conduct its
operations in a manner which —

(i) maximizes the net present
value return from the sale or disposi-
tion of such assets;

(11) minimizes the amount of
any loss realized in the resolution of
cases; and

(i1i) ensures adequate competi-
tion and fair and consistent treat-
ment of offerors.

(c) Priority of expenses and unsecured
claims

(1) In general

Unsecured claims against a regulated en-
tity, or the receiver therefor, that are proven
to the satisfaction of the receiver shall have
priority in the following order:

(A) Administrative expenses of the re-
ceiver.

(B) Any other general or senior liability
of the regulated entity (which is not a liability
described under subparagraph (C) or (D).

(C) Any obligation subordinated to gen-
eral creditors (which is not an obligation de-
scribed under subparagraph (D)).
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(D) Any obligation to shareholders or
members arising as a result of their status as
shareholder or members

(f) Limitation on court action

Except as provided in this section or at
the request of the Director, no court may take
any action to restrain or affect the exercise of
powers or functions of the Agency as a conser-
vator or a receiver.

(k) Prohibition of charter revocation

In no case may the receiver appointed
pursuant to this section revoke, annul, or ter-
minate the charter of an enterprise.
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FEDERAL HOUSING FINANCE AGENCY
[LOGO] [LOGO]
STATEMENT

Contact: Corinne Russell (202) 414-6921
Stefanie Mullin (202) 414-6376

For Immediate Release
September 7, 2008

STATEMENT OF FHFA
DIRECTOR JAMES B. LOCKHART

Good Morning

Fannie Mae and Freddie Mac share the critical mission
of providing stability and liquidity to the housing mar-
ket. Between them, the Enterprises have $5.4 trillion
of guaranteed mortgage-backed securities (MBS) and
debt outstanding, which is equal to the publicly held
debt of the United States. Their market share of all
new mortgages reached over 80 percent earlier this
year, but it is now falling. During the turmoil last year,
they played a very important role in providing liquid-
ity to the conforming mortgage market. That has re-
quired a very careful and delicate balance of mission
and safety and soundness. A key component of this bal-
ance has been their ability to raise and maintain capi-
tal. Given recent market conditions, the balance has
been lost. Unfortunately, as house prices, earnings and
capital have continued to deteriorate, their ability to
fulfill their mission has deteriorated. In particular, the



224a

capacity of their capital to absorb further losses while
supporting new business activity is in doubt.

Today’s action addresses safety and soundness con-
cerns. FHFA’s rating system is called GSE Enterprise
Risk or G-Seer. It stands for Governance, Solvency,
Earnings and Enterprise Risk which includes credit,
market and operational risk. There are pervasive
weaknesses across the board, which have been getting
worse in this market.

Over the last three years OFHEO, and now FHFA,
have worked hard to encourage the Enterprises to rec-
tify their accounting, systems, controls and risk man-
agement issues. They have made good progress in
many areas, but market conditions have overwhelmed
that progress.

The result has been that they have been unable to pro-
vide needed stability to the market. They also find
themselves unable to meet their affordable housing
mission. Rather than letting these conditions fester
and worsen and put our markets in jeopardy, FHFA,
after painstaking review, has decided to take action
Now.

Key events over the past six months have demon-
strated the increasing challenge faced by the compa-
nies in striving to balance mission and safety and
soundness, and the ultimate disruption of that balance
that led to today’s announcements. In the first few
months of this year, the secondary market showed sig-
nificant deterioration, with buyers demanding much
higher prices for mortgage backed securities.
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In February, in recognition of the remediation progress
in financial reporting, we removed the portfolio caps on
each company, but they did not have the capital to use
that flexibility.

In March, we announced with the Enterprises an initi-
ative to increase mortgage market liquidity and mar-
ket confidence. We reduced the OFHEO-directed
capital requirements in return for their commitments
to raise significant capital and to maintain overall cap-
ital levels well in excess of requirements.

In April, we released our Annual Report to Congress,
identifying each company as a significant supervisory
concern and noting, in particular, the deteriorating
mortgage credit environment and the risks it posed to
the companies.

In May OFHEO lifted its 2006 Consent Order with
Fannie Mae after the company completed the terms of
that order. Subsequently, Fannie Mae successfully
raised $7.4 billion of new capital, but Freddie Mac
never completed the capital raise promised in March.

Since then credit conditions in the mortgage market
continued to deteriorate, with home prices continuing
to decline and mortgage delinquency rates reaching
alarming levels. FHFA intensified its reviews of each
company’s capital planning and capital position, their
earnings forecasts and the effect of falling house prices
and increasing delinquencies on the credit quality of
their mortgage book.
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In getting to today, the supervision team has spent
countless hours reviewing with each company various
forecasts, stress tests, and projections, and has evalu-
ated the performance of their internal models in these
analyses. We have had many meetings with each com-
pany’s management teams, and have had frank ex-
changes regarding loss projections, asset valuations,
and capital adequacy. More recently, we have gone the
extra step of inviting the Federal Reserve and the OCC
to have some of their senior mortgage credit experts
join our team in these assessments.

The conclusions we reach today, while our own, have
had the added benefit of their insight and perspective.

After this exhaustive review, I have determined that
the companies cannot continue to operate safely and
soundly and fulfill their critical public mission, with-
out significant action to address our concerns, which
are:

¢ the safety and soundness issues I mentioned,
including current capitalization;

e current market conditions;

e the financial performance and condition of
each company;

e the inability of the companies to fund them-
selves according to normal practices and
prices; and
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e the critical importance each company has in
supporting the residential mortgage market
in this country,

Therefore, in order to restore the balance between
safety and soundness and mission, FHFA has placed
Fannie Mae and Freddie Mac into conservatorship.
That is a statutory process designed to stabilize a trou-
bled institution with the objective of returning the en-
tities to normal business operations. FHFA will act as
the conservator to operate the Enterprises until they
are stabilized.

The Boards of both companies consented yesterday to
the conservatorship. I appreciate the cooperation we
have received from the boards and the management of
both Enterprises. These individuals did not create the
inherent conflict and flawed business model embedded
in the Enterprises’ structure. I thank the CEOs for
their service in these difficult times.

The goal of these actions is to help restore confidence
in Fannie Mae and Freddie Mac, enhance their capac-
ity to fulfill their mission, and mitigate the systemic
risk that has contributed directly to the instability in
the current market. The lack of confidence has resulted
in continuing spread widening of their MBS, which
means that virtually none of the large drop in interest
rates over the past year has been passed on to the
mortgage markets. On top of that, Freddie Mac and
Fannie Mae, in order to try to build capital, have con-
tinued to raise prices and tighten credit standards.
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FHFA has not undertaken this action lightly. We have
consulted with the Chairman of the Board of Gover-
nors of the Federal Reserve System, Ben Bernanke,
who was appointed a consultant to FHFA under the
new legislation. We have also consulted with the Sec-
retary of the Treasury, not only as an FHFA Oversight
Board member, but also in his duties under the law to
provide financing to the GSEs. They both concurred
with me that conservatorship needed to be undertaken
Now.

There are several key components of this conserva-
torship:

First, Monday morning the businesses will open as
normal, only with stronger backing for the holders of
MBS, senior debt and subordinated debt.

Second, the Enterprises will be allowed to grow their
guarantee MBS books without limits and continue to
purchase replacement securities for their portfolios,
about $20 billion per month without capital con-
straints.

Third, as the conservator, FHFA will assume the power
of the Board and management.

Fourth, the present CEOs will be leaving, but we have
asked them to stay on to help with the transition.

Fifth, I am announcing today I have selected Herb Al-
lison to be the new CEO of Fannie Mae and David Mof-
fett the CEO of Freddie Mac. Herb has been the Vice
Chairman of Merrill Lynch and for the last eight years



229a

chairman of TIAA-CREF. David was the Vice Chair-
man and CFO of US Bancorp. I appreciate the willing-
ness of these two men to take on these tough jobs
during these challenging times. Their compensation
will be significantly lower than the outgoing CEOs.
They will be joined by equally strong non-executive
chairmen.

Sixth, at this time any other management action will
be very limited. In fact, the new CEOs have agreed
with me that it is very important to work with the cur-
rent management teams and employees to encourage
them to stay and to continue to make important im-
provements to the Enterprises.

Seventh, in order to conserve over $2 billion in capital
every year, the common stock and preferred stock div-
idends will be eliminated, but the common and all pre-
ferred stocks will continue to remain outstanding.
Subordinated debt interest and principal payments
will continue to be made.

Eighth, all political activities — including all lobbying
— will be halted immediately. We will review the chari-
table activities.

Lastly and very importantly, there will be the financ-
ing and investing relationship with the U.S. Treasury,
which Secretary Paulson will be discussing. We believe
that these facilities will provide the critically needed
support to Freddie Mac and Fannie Mae and im-
portantly the liquidity of the mortgage market.
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One of the three facilities he will be mentioning is a
secured liquidity facility which will be not only for Fan-
nie Mae and Freddie Mac, but also for the 12 Federal
Home Loan Banks that FHFA also regulates. The Fed-
eral Home Loan Banks have performed remarkably
well over the last year as they have a different busi-
ness model than Fannie Mae and Freddie Mac and a
different capital structure that grows as their lending
activity grows. They are joint and severally liable for
the Bank System’s debt obligations and all but one of
the 12 are profitable. Therefore, it is very unlikely that
they will use the facility.

During the conservatorship period, FHFA will con-
tinue to work expeditiously on the many regulations
needed to implement the new law. Some of the key reg-
ulations will be minimum capital standards, pruden-
tial safety and soundness standards and portfolio
limits. It is critical to complete these regulations so
that any new investor will understand the investment
proposition.

This decision was a tough one for the FHFA team as
they have worked so hard to help the Enterprises re-
main strong suppliers of support to the secondary
mortgage markets. Unfortunately, the antiquated cap-
ital requirements and the turmoil in housing markets
over-whelmed all the good and hard work put in by the
FHFA teams and the Enterprises’ managers and em-
ployees. Conservatorship will give the Enterprises the
time to restore the balances between safety and sound-
ness and provide affordable housing and stability and
liquidity to the mortgage markets. I want to thank the
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FHFA employees for their work during this intense
regulatory process. They represent the best in public
service. I would also like to thank the employees of
Fannie Mae and Freddie Mac for all their hard work.
Working together we can finish the job of restoring con-
fidence in the Enterprises and with the new legislation
build a stronger and safer future for the mortgage mar-
kets, homeowners and renters in America.

Thank you and I will now turn it back to Secretary
Paulson.
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QUESTIONS AND ANSWERS
ON CONSERVATORSHIP

What is a conservatorship?

A conservatorship is the legal process in which a
person or entity is appointed to establish control
and oversight of a Company to put it in a sound
and solvent condition. In a conservatorship, the
powers of the Company’s directors, officers, and
shareholders are transferred to the designated
Conservator.

What is a Conservator?

A Conservator is the person or entity appointed to
oversee the affairs of a Company for the purpose
of bringing the Company back to financial health.

In this instance, the Federal Housing Finance
Agency (“FHFA”) has been appointed by its Direc-
tor to be the Conservator of the Company in ac-
cordance with the Federal Housing Finance
Regulatory Reform Act of 2008 (Public Law 110-
289) and the Federal Housing Enterprises Finan-
cial Safety and Soundness Act of 1992 (12 U.S.C.
4501, et seq., as amended) to keep the Company in
a safe and solvent financial condition.
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How is a Conservator appointed?

By statute, the FHFA is appointed Conservator by
its Director after the Director determines, in his
discretion, that the Company is in need of reorgan-
ization or rehabilitation of its affairs.

What are the goals of this conservatorship?

The purpose of appointing the Conservator is to
preserve and conserve the Company’s assets and
property and to put the Company in a sound and
solvent condition. The goals of the conservatorship
are to help restore confidence in the Company,
enhance its capacity to fulfill its mission, and mit-
igate the systemic risk that has contributed di-
rectly to the instability in the current market.

There is no reason for concern regarding the ongo-
ing operations of the Company. The Company’s op-
eration will not be impaired and business will
continue without interruption.

When will the conservatorship period end?

Upon the Director’s determination that the Con-
servator’s plan to restore the Company to a safe
and solvent condition has been completed success-
fully, the Director will issue an order terminating
the conservatorship. At present, there is no exact
time frame that can be given as to when this con-
servatorship may end.

What are the powers of the Conservator?

The FHFA, as Conservator, may take all actions
necessary and appropriate to (1) put the Company
in a sound and solvent condition and (2) carry on
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the Company’s business and preserve and con-
serve the assets and property of the Company.

What happens upon appointment of a Conserva-
tor?

Once an “Order Appointing a Conservator” is
signed by the Director of FHFA, the Conservator
immediately succeeds to the (1) rights, titles, pow-
ers, and privileges of the Company, and any stock-
holder, officer, or director of such the Company
with respect to the Company and its assets, and
(2) title to all books, records and assets of the Com-
pany held by any other custodian or third-party.
The Conservator is then charged with the duty to
operate the Company.

What does the Conservator do during a conserva-
torship?

The Conservator controls and directs the opera-
tions of the Company. The Conservator may (1) take
over the assets of and operate the Company with
all the powers of the shareholders, the directors,
and the officers of the Company and conduct all
business of the Company; (2) collect all obligations
and money due to the Company; (3) perform all
functions of the Company which are consistent
with the Conservator’s appointment; (4) preserve
and conserve the assets and property of the Com-
pany; and (5) contract for assistance in fulfilling
any function, activity, action or duty of the Conser-
vator.

How will the Company run during the conserva-
torship?
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The Company will continue to run as usual during
the conservatorship. The Conservator will dele-
gate authorities to the Company’s management to
move forward with the business operations. The
Conservator encourages all Company employees
to continue to perform their job functions without
interruption.

Will the Company continue to pays its obligations
during the conservatorship?

Yes, the Company’s obligations will be paid in the
normal course of business during the Conser-
vatorship. The Treasury Department, through a
secured lending credit facility and a Senior Pre-
ferred Stock Purchase Agreement, has signifi-
cantly enhanced the ability of the Company to
meet its obligations. The Conservator does not an-
ticipate that there will be any disruption in the
Company’s pattern of payments or ongoing busi-
ness operations.

What happens to the Company’s stock during the
conservatorship?

During the conservatorship, the Company’s stock
will continue to trade. However, by statute, the
powers of the stockholders are suspended until the
conservatorship is terminated. Stockholders will
continue to retain all rights in the stock’s financial
worth; as such worth is determined by the market.

Is the Company able to buy and sell investments
and complete financial transactions during the
conservatorship?

Yes, the Company’s operations continue subject to
the oversight of the Conservator.
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What happens if the Company is liquidated?

Under a conservatorship, the Company is not liq-
uidated.

Can the Conservator determine to liquidate the
Company?

The Conservator cannot make a determination to
liquidate the Company, although, short of that, the
Conservator has the authority to run the company
in whatever way will best achieve the Conserva-
tor’s goals (discussed above). However, assuming a
statutory ground exists and the Director of FHFA
determines that the financial condition of the com-
pany requires it, the Director does have the discre-
tion to place any regulated entity, including the
Company, into receivership. Receivership is a stat-
utory process for the liquidation of a regulated en-
tity. There are no plans to liquidate the Company.

Can the Company be dissolved?

Although the company can be liquidated as ex-
plained above, by statute the charter of the Com-
pany must be transferred to a new entity and can
only be dissolved by an Act of Congress.
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EXECUTION VERSION

SENIOR PREFERRED
STOCK PURCHASE AGREEMENT

SENIOR PREFERRED STOCK PURCHASE
AGREEMENT (this “Agreement”) dated as of Sep-
tember 7, 2008, between the UNITED STATES DE-
PARTMENT OF THE TREASURY (“Purchase”) and
FEDERAL NATIONAL MORTGAGE ASSOCIATION
(“Seller”), acting through the Federal Housing Finance
Agency (the “Agency”) as its duly appointed conserva-
tor (the Agency in such capacity, “Conservator”). Refer-
ence is made to Article 1 below for the meaning of
capitalized terms used herein without definition.

Background

A. The Agency has been duly appointed as Con-
servator for Seller pursuant to Section 1367(a) of the
Federal Housing Enterprises Financial Safety and
Soundness Act of 1992 (as amended, the “FHE Act”).
Conservator has determined that entry into this
Agreement is (i) necessary to put Seller in a sound and
solvent condition; (ii) appropriate to carry on the busi-
ness of Seller and preserve and conserve the assets and
property of Seller; and (iii) otherwise consistent with
its powers, authorities and responsibilities.

B. Purchaser is authorized to purchase obliga-
tions and other securities issued by Seller pursuant to
Section 304(g) of the Federal National Mortgage Asso-
ciation Charter Act, as amended (the “Charter Act”).
The Secretary of the Treasury has determined, after
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taking into consideration the matters set forth in Sec-
tion 304(g)(1)(C) of the Charter Act, that the purchases
contemplated herein are necessary to (i) provide sta-
bility to the financial markets; (ii) prevent disruptions
in the availability of mortgage finance; and (iii) protect
the taxpayer.

THEREFORE, the parties hereto agree as follows:

Terms and Conditions
1. DEFINITIONS

As used in this Agreement, the following terms
shall have the meanings set forth below:

“Affiliate” means, when used with respect to a specified
Person (i) any direct or indirect holder or group (as de-
fined in Sections 13(d) and 14(d) of the Exchange Act)
of holders of 10.0% or more of any class of capital stock
of such Person and (ii) any current or former director
or officer of such Person, or any other current or former
employee of such Person that currently exercises or
formerly exercised a material degree of Control over
such Person, including without limitation each current
or former Named Executive Officer of such Person.

“Available Amount” means, as of any date of determi-
nation, the lesser of (a) the Deficiency Amount as of
such date and (b) the Maximum Amount as of such
date.

“Business Day” means any day other than a Saturday,
Sunday or other day on which commercial banks are



239a

authorized to close under United States federal law
and the law of the State of New York.

“Capital Lease Obligations” of any Person shall mean
the obligations of such Person to pay rent or other
amounts under any lease of (or other similar arrange-
ment conveying the right to use) real or personal prop-
erty, or a combination thereof, which obligations are
required to be classified and accounted for as capital
leases on a balance sheet of such Person under GAAP
and, for purposes hereof, the amount of such obliga-
tions at any time shall be the capitalized amount
thereof at such time determined in accordance with

GAAP.

“Control” shall mean the possession, directly or indi-
rectly, of the power to direct or cause the direction of
the management or policies of a Person, whether
through the ownership of voting securities, by contract
or otherwise.

“Deficiency Amount” means, as of any date of determi-
nation, the amount, if any, by which (a) the total liabil-
ities of Seller exceed (b) the total assets of Seller (such
assets excluding the Commitment and any unfunded
amounts thereof), in each case as reflected on the bal-
ance sheet of Seller as of the applicable date set forth
in this Agreement, prepared in accordance with GAAP;
provided, however, that:

(i) for the avoidance of doubt, in measuring the
Deficiency Amount liabilities shall exclude any
obligation in respect of any capital stock of Seller,
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including the Senior Preferred Stock contem-
plated herein;

(i1) inthe event that Seller becomes subject to re-
ceivership or other liquidation process or proceed-
ing, “Deficiency Amount” shall mean, as of any
date of determination, the amount, if any, by which
(a) the total allowed claims against the receiver-
ship or other applicable estate (excluding any lia-
bilities of or transferred to any LLRE (as defined
in Section 5.4(a)) created by a receiver) exceed
(b) the total assets of such receivership or other
estate (excluding the Commitment, any unfunded
amounts thereof and any assets of or transferred
to any LLRE, but including the value of the re-
ceiver’s interest in any LLRE);

(iii) to the extent Conservator or a receiver of
Seller, or any statute, rule, regulation or court of
competent jurisdiction, specifies or determines
that a liability of Seller (including without limita-
tion a claim against Seller arising from rescission
of a purchase or sale of a security issued by Seller
(or guaranteed by Seller or with respect to which
Seller is otherwise liable) or for damages arising
from the purchase, sale or retention of such a se-
curity) shall be subordinated (other than pursuant
to a contract providing for such subordination) to
all other liabilities of Seller or shall be treated on
par with any class of equity of Seller, then such li-
ability shall be excluded in the calculation of Defi-
ciency Amount; and
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(iv) the Deficiency Amount may be increased
above the otherwise applicable amount by the mu-
tual written agreement of Purchaser and Seller,
each acting in its sole discretion.

“Designated Representative” means Conservator or
(a) if Conservator has been superseded by a receiver
pursuant to Section 1367(a) of the FHE Act, such re-
ceiver, or (b) if Seller is not in conservatorship or re-
ceivership pursuant to Section 1367(a) of the FHE Act,
Seller’s chief financial officer.

“Director” shall mean the Director of the Agency.

“Effective Date” means the date on which this Agree-
ment shall have been executed and delivered by both
of the parties hereto.

“Equity Interests” of any Person shall mean any and all
shares, interests, rights to purchase or otherwise ac-
quire, warrants, options, participations or other equiv-
alents of or interests in (however designated) equity,
ownership or profits of such Person, including any pre-
ferred stock, any limited or general partnership in-
terest and any limited liability company membership
interest, and any securities or other rights or interests
convertible into or exchangeable for any of the forego-
ing.

“Exchange Act” means the Securities Exchange Act of
1934, as amended, and the rules and regulations of the
SEC promulgated thereunder.

“GAAP” means generally accepted accounting princi-
ples in effect in the United States as set forth in the
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opinions and pronouncements of the Accounting Prin-
ciples Board and the American Institute of Certified
Public Accountants and statements and pronounce-
ments of the Financial Accounting Standards Board
from time to time.

“Indebtedness” of any Person means, for purposes of
Section 5.5 only, without duplication, (a) all obligations
of such Person for money borrowed by such Person,
(b) all obligations of such Person evidenced by bonds,
debentures, notes or similar instruments, (c) all obli-
gations of such Person under conditional sale or other
title retention agreements relating to property or as-
sets purchased by such Person, (d) all obligations of
such Person issued or assumed as the deferred pur-
chase price of property or services, other than trade
accounts payable, (e) all Capital Lease Obligations
of such Person, (f) obligations, whether contingent
or liquidated, in respect of letters of credit (including
standby and commercial), bankers’ acceptances and
similar instruments and (g) any obligation of such Per-
son, contingent or otherwise, guaranteeing or having
the economic effect of guaranteeing any Indebtedness
of the types set forth in clauses (a) through (f) payable
by another Person other than Mortgage Guarantee Ob-
ligations.

“Liquidation End Date” means the date of completion
of the liquidation of Seller’s assets.

“Maximum Amount” means, as of any date of determi-
nation, $100,000,000,000 (one hundred billion dollars),
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less the aggregate amount of funding under the Com-
mitment prior to such date.

“Mortgage Assets” of any Person means assets of
such Person consisting of mortgages, mortgage loans,
mortgage-related securities, participation certificates,
mortgage-backed commercial paper, obligations of real
estate mortgage investment conduits and similar as-
sets, in each case to the extent such assets would ap-
pear on the balance sheet of such Person in accordance
with GAAP as in effect as of the date hereof (and, for
the avoidance of doubt, without giving effect to any
change that may be made hereafter in respect of State-
ment of Financial Accounting Standards No. 140 or
any similar accounting standard).

“Mortgage Guarantee Obligations” means guarantees,
standby commitments, credit enhancements and other
similar obligations of Seller, in each case in respect of
Mortgage Assets.

“Named Executive Officer” has the meaning given to
such term in Item 402(a)(3) of Regulation S-K under
the Exchange Act, as in effect on the date hereof.

“Person” shall mean any individual, corporation, limited
liability company, partnership, joint venture, associa-
tion, joint-stock company, trust, estate, unincorporated
organization or government or any agency or political
subdivision thereof, or any other entity whatsoever.

“SEC” means the Securities and Exchange Commis-
sion.
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“Senior Preferred Stock” means the Variable Liquida-
tion Preference Senior Preferred Stock of Seller, sub-
stantially in the form of Exhibit A hereto.

“Warrant” means a warrant for the purchase of com-
mon stock of Seller representing 79.9% of the common
stock of Seller on a fully-diluted basis, substantially in
the form of Exhibit B hereto.

2. COMMITMENT

2.1. Commitment. Purchaser hereby commits to
provide to Seller, on the terms and conditions set forth
herein, immediately available funds in an amount up
to but not in excess of the Available Amount, as deter-
mined from time to time (the “Commitment”); provided,
that in no event shall the aggregate amount funded
under the Commitment exceed $100,000,000,000 (one
hundred billion dollars). The liquidation preference of
the Senior Preferred Stock shall increase in connection
with draws on the Commitment, as set forth in Section
3.3 below.

2.2. Quarterly Draws on Commitment. Within
fifteen (15) Business Days following the determination
of the Deficiency Amount, if any, as of the end of each
fiscal quarter of Seller which ends on or before the Liq-
uidation End Date, the Designated Representative
may, on behalf of Seller, request that Purchaser pro-
vide immediately available funds to Seller in an
amount up to but not in excess of the Available Amount
as of the end of such quarter. Any such request shall be
valid only if it is in writing, is timely made, specifies
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the account of Seller to which such funds are to be
transferred, and contains a certification of the Desig-
nated Representative that the requested amount does
not exceed the Available Amount as of the end of the
applicable quarter. Purchaser shall provide such funds
within sixty (60) days of its receipt of such request or,
following any determination by the Director that the
Director will be mandated by law to appoint a receiver
for Seller if such funds are not received sooner, such
shorter period as may be necessary to avoid such man-
datory appointment of a receiver if reasonably practi-
cable taking into consideration Purchaser’s access to
funds.

2.3. Accelerated Draws on Commitment. Immedi-
ately following any determination by the Director that
the Director will be mandated by law to appoint a re-
ceiver for Seller prior to the Liquidation End Date un-
less Seller’s capital is increased by an amount (the
“Special Amount”) up to but not in excess of the then
current Available Amount (computed based on a bal-
ance sheet of Seller prepared in accordance with GAAP
that differs from the most recent balance sheet of
Seller delivered in accordance with Section 5.9(a) or
(b)) on a date that is prior to the date that funds will
be available to Seller pursuant to Section 2.2, Conser-
vator may, on behalf of Seller, request that Purchaser
provide to Seller the Special Amount in immediately
available funds. Any such request shall be valid only if
it is in writing, is timely made, specifies the account of
Seller to which such funds are to be transferred, and
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contains certifications of Conservator that (i) the re-
quested amount does not exceed the Available Amount
(including computations in reasonable detail and sat-
isfactory to Purchaser of the then existing Deficiency
Amount) and (ii) the requested amount is required to
avoid the imminent mandatory appointment of a re-
ceiver for Seller. Purchaser shall provide such funds
within thirty (30) days of its receipt of such request or,
if reasonably practicable taking into consideration
Purchaser’s access to funds, any shorter period as may
be necessary to avoid mandatory appointment of a re-
ceiver.

2.4. Final Draw on Commitment. Within fifteen
(15) Business Days following the determination of the
Deficiency Amount, if any, as of the Liquidation End
Date (computed based on a balance sheet of Seller as
of the Liquidation End Date prepared in accordance
with GAAP), the Designated Representative may, on
behalf of Seller, request that Purchaser provide imme-
diately available funds to Seller in an amount up to but
not in excess of the Available Amount as of the Liqui-
dation End Date. Any such request shall be valid only
if it is in writing, is timely made, specifies the account
of Seller to which such funds are to be transferred, and
contains a certification of the Designated Representa-
tive that the requested amount does not exceed the
Available Amount (including computations in reason-
able detail and satisfactory to Purchaser of the Defi-
ciency Amount as of the Liquidation End Date).
Purchaser shall provide such funds within sixty (60)
days of its receipt of such request.
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2.5. Termination of Purchaser’s Obligations. Sub-
ject to earlier termination pursuant to Section 6.7, all
of Purchaser’s obligations under and in respect of the
Commitment shall terminate upon the earliest of (a) if
the Liquidation End Date shall have occurred, (i) the
payment in full of Purchaser’s obligations with respect
to any valid request for funds pursuant to Section 2.4
or (ii) if there is no Deficiency Amount on the Liquida-
tion End Date or if no such request pursuant to Section
2.4 has been made, the close of business on the 15th
Business Day following the determination of the Defi-
ciency Amount, if any, as of the Liquidation End Date;
(b) the payment in full of, defeasance of or other rea-
sonable provision for all liabilities of Seller, whether
or not contingent, including payment of any amounts
that may become payable on, or expiry of or other pro-
vision for, all Mortgage Guarantee Obligations and
provision for unmatured debts; and (c) the funding by
Purchaser under the Commitment of an aggregate of
$100,000,000,000 (one hundred billion dollars). For the
avoidance of doubt, the Commitment shall not be ter-
minable by Purchaser solely by reason of (i) the conser-
vatorship, receivership or other insolvency proceeding
of Seller or (ii) the Seller’s financial condition or any
adverse change in Seller’s financial condition.

3. PURCHASE OF SENIOR PREFERRED STOCK
AND WARRANT; FEES

3.1. Initial Commitment Fee. In consideration
of the Commitment, and for no additional considera-
tion, on the Effective Date (or as soon thereafter as is



248a

practicable) Seller shall sell and issue to Purchaser,
and Purchaser shall purchase from Seller, (a) one mil-
lion (1,000,000) shares of Senior Preferred Stock, with
an initial liquidation preference equal to $1,000 per
share ($1,000,000,000 (one billion dollars) liquidation
preference in the aggregate), and (b) the Warrant.

3.2. Periodic Commitment Fee. (a) Commencing
March 31, 2010, Seller shall pay to Purchaser quar-
terly, on the last day of March, June, September and
December of each calendar year (each a “Periodic Fee
Date”), a periodic commitment fee (the “Periodic Com-
mitment Fee”). The Periodic Commitment Fee shall ac-
crue from January 1, 2010.

(b) The Periodic Commitment Fee is intended to
fully compensate Purchaser for the support provided
by the ongoing Commitment following December 31,
2009. The amount of the Periodic Commitment Fee
shall be set not later than December 31, 2009 with re-
spect to the ensuing five-year period, shall be reset
every five years thereafter and shall be determined
with reference to the market value of the Commitment
as then in effect. The amount of the Periodic Commit-
ment Fee shall be mutually agreed by Purchaser and
Seller, subject to their reasonable discretion and in
consultation with the Chairman of the Federal Re-
serve; provided, that Purchaser may waive the Periodic
Commitment Fee for up to one year at a time, in its
sole discretion, based on adverse conditions in the
United States mortgage market.
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(c) At the election of Seller, the Periodic Commit-
ment Fee may be paid in cash or by adding the amount
thereof ratably to the liquidation preference of each
outstanding share of Senior Preferred Stock so that the
aggregate liquidation preference of all such outstand-
ing shares of Senior Preferred Stock is increased by an
amount equal to the Periodic Commitment Fee. Seller
shall deliver notice of such election not later than three
(3) Business Days prior to each Periodic Fee Date. If
the Periodic Commitment Fee is not paid in cash by
12:00 pm (New York time) on the applicable Periodic
Fee Date (irrespective of Seller’s election pursuant to
this subsection), Seller shall be deemed to have elected
to pay the Periodic Commitment Fee by adding the
amount thereof to the liquidation preference of the
Senior Preferred Stock, and the aggregate liquidation
preference of the outstanding shares of Senior Pre-
ferred Stock shall thereupon be automatically in-
creased, in the manner contemplated by the first
sentence of this section, by an aggregate amount equal
to the Periodic Commitment Fee then due.

3.3. Increases of Senior Preferred Stock Liquida-
tion Preference as a Result of Funding under the Com-
mitment. The aggregate liquidation preference of the
outstanding shares of Senior Preferred Stock shall be
automatically increased by an amount equal to the
amount of each draw on the Commitment pursuant to
Article 2 that is funded by Purchaser to Seller, such
increase to occur simultaneously with such funding
and ratably with respect to each share of Senior Pre-
ferred Stock.
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3.4. Notation of Increase in Liquidation Prefer-
ence. Seller shall duly mark its records to reflect each
increase in the liquidation preference of the Senior
Preferred Stock contemplated herein (but, for the
avoidance of doubt, such increase shall be effective re-
gardless of whether Seller has properly marked its rec-
ords).

4. REPRESENTATIONS

Seller represents and warrants as of the Effective
Date, and shall be deemed to have represented and
warranted as of the date of each request for and fund-
ing of an advance under the Commitment pursuant to
Article 2, as follows:

4.1. Organization and Good Standing. Seller is a
corporation, chartered by the Congress of the United
States, duly organized, validly existing and in good
standing under the laws of the United States and has
all corporate power and authority to carry on its busi-
ness as now conducted and as proposed to be con-
ducted.

4.2. Organizational Documents. Seller has made
available to Purchaser a complete and correct copy
of its charter and bylaws, each as amended to date
(the “Organizational Documents”). The Organizational
Documents are in full force and effect. Seller is not in
violation of any provision of its Organizational Docu-
ments.
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4.3. Authorization and Enforceability. All corpo-
rate or other action on the part of Seller or Conservator
necessary for the authorization, execution, delivery
and performance of this Agreement by Seller and for
the authorization, issuance and delivery of the Senior
Preferred Stock and the Warrant being purchased un-
der this Agreement, has been taken. This Agreement
has been duly and validly executed and delivered by
Seller and (assuming due authorization, execution and
delivery by the Purchaser) shall constitute the valid
and legally binding obligation of Seller, enforceable
against Seller in accordance with its terms, except to
the extent the enforceability thereof may be limited by
bankruptcy laws, insolvency laws, reorganization laws,
moratorium laws or other laws of general applicability
affecting creditors’ rights generally or by general equi-
table principles (regardless of whether enforcement is
sought in a proceeding in equity or at law). The Agency
is acting as conservator for Seller under Section 1367
of the FHE Act. The Board of Directors of Seller, by
valid action at a duly called meeting of the Board of
Directors on September 6, 2008, consented to the ap-
pointment of the Agency as conservator for purposes of
Section 1367(a)(3)(1) of the FHE Act, and the Director
of the Agency has appointed the Agency as Conserva-
tor for Seller pursuant to Section 1367(a)(1) of the FHE
Act, and each such action has not been rescinded, re-
voked or modified in any respect.

4.4. Valid Issuance. When issued in accordance
with the terms of this Agreement, the Senior Preferred
Stock and the Warrant will be duly authorized, validly
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issued, fully paid and non-assessable, free and clear of
all liens and preemptive rights. The shares of common
stock to which the holder of the Warrant is entitled
have been duly and validly reserved for issuance.
When issued and delivered in accordance with the
terms of this Agreement and the Warrant, such shares
will be duly authorized, validly issued, fully paid and
nonassessable, free and clear of all liens and preemp-
tive rights.

4.5. Non-Contravention.

(a) The execution, delivery or performance by
Seller of this Agreement and the consummation by
Seller of the transactions contemplated hereby do not
and will not (i) conflict with or violate any provision of
the Organizational Documents of Seller; (ii) conflict
with or violate any law, decree or regulation applicable
to Seller or by which any property or asset of Seller is
bound or affected, or (iii) result in any breach of, or con-
stitute a default (with or without notice or lapse of
time, or both) under, or give to others any right of ter-
mination, amendment, acceleration or cancellation of,
or result in the creation of a lien upon any of the prop-
erties or assets of Seller, pursuant to any note, bond,
mortgage, indenture or credit agreement, or any other
contract, agreement, lease, license, permit, franchise or
other instrument or obligation to which Seller is a
party or by which Seller is bound or affected, other
than, in the case of clause (iii), any such breach, de-
fault, termination, amendment, acceleration, cancella-
tion or lien that would not have and would not
reasonably be expected to have, individually or in the
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aggregate, a material adverse effect on the business,
property, operations or condition of the Seller, the au-
thority of the Conservator or the validity or enforce-
ability of this Agreement (a “Material Adverse Effect”).

(b) The execution and delivery of this Agreement
by Seller does not, and the consummation by Seller of
the transactions contemplated by this Agreement will
not, require any consent, approval, authorization,
waiver or permit of, or filing with or notification to, any
governmental authority or any other person, except for
such as have already been obtained.

5. COVENANTS

From the Effective Date until such time as the
Senior Preferred Stock shall have been repaid or re-
deemed in full in accordance with its terms:

5.1. Restricted Payments. Seller shall not, and
shall not permit any of its subsidiaries to, in each case
without the prior written consent of Purchaser, declare
or pay any dividend (preferred or otherwise) or make
any other distribution (by reduction of capital or oth-
erwise), whether in cash, property, securities or a com-
bination thereof, with respect to any of Seller’s Equity
Interests (other than with respect to the Senior Pre-
ferred Stock or the Warrant) or directly or indirectly
redeem, purchase, retire or otherwise acquire for value
any of Seller’s Equity Interests (other than the Senior
Preferred Stock or the Warrant), or set aside any
amount for any such purpose.
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5.2. Issuance of Capital Stock. Seller shall not,
and shall not permit any of its subsidiaries to, in each
case without the prior written consent of Purchaser,
sell or issue Equity Interests of Seller or any of its sub-
sidiaries of any kind or nature, in any amount, other
than the sale and issuance of the Senior Preferred
Stock and Warrant on the Effective Date and the com-
mon stock subject to the Warrant upon exercise
thereof, and other than as required by (and pursuant
to) the terms of any binding agreement as in effect on
the date hereof.

5.3. Conservatorship. Seller shall not (and Con-
servator, by its signature below, agrees that it shall
not), without the prior written consent of Purchaser,
terminate, seek termination of or permit to be termi-
nated the conservatorship of Seller pursuant to Sec-
tion 1367 of the FHE Act, other than in connection
with a receivership pursuant to Section 1367 of the
FHE Act.

5.4. Transfer of Assets. Seller shall not, and shall
not permit any of its subsidiaries to, in each case with-
out the prior written consent of Purchaser, sell, trans-
fer, lease or otherwise dispose of (in one transaction or
a series of related transactions) all or any portion of its
assets (including Equity Interests in other persons, in-
cluding subsidiaries), whether now owned or hereafter
acquired (any such sale, transfer, lease or disposition,
a “Disposition”), other than Dispositions for fair mar-
ket value:
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(a) to a limited life regulated entity (“LLRE”)
pursuant to Section 1367(i) of the FHE Act;

(b) of assets and properties in the ordinary
course of business, consistent with past practice;

(c) in connection with a liquidation of Seller by a
receiver appointed pursuant to Section 1367(a) of the
FHE Act;

(d) of cash or cash equivalents for cash or cash
equivalents; or

(e) to the extent necessary to comply with the
covenant set forth in Section 5.7 below.

5.5. Indebtedness. Seller shall not, and shall not
permit any of its subsidiaries to, in each case without
the prior written consent of Purchaser, incur, assume
or otherwise become liable for (a) any Indebtedness if,
after giving effect to the incurrence thereof, the aggre-
gate Indebtedness of Seller and its subsidiaries on a
consolidated basis would exceed 110.0% of the aggre-
gate Indebtedness of Seller and its subsidiaries on a
consolidated basis as of June 30, 2008 or (b) any In-
debtedness if such Indebtedness is subordinated by its
terms to any other Indebtedness of Seller or the appli-
cable subsidiary. For purposes of this covenant the ac-
quisition of a subsidiary with Indebtedness will be
deemed to be the incurrence of such Indebtedness at
the time of such acquisition.

5.6. Fundamental Changes. Seller shall not,
and shall not permit any of its subsidiaries to, in each
case without the prior written consent of Purchaser,
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(i) merge into or consolidate or amalgamate with any
other Person, or permit any other Person to merge into
or consolidate or amalgamate with it, (ii) effect a reor-
ganization or recapitalization involving the common
stock of Seller, a reclassification of the common stock
of Seller or similar corporate transaction or event or
(ii1) purchase, lease or otherwise acquire (in one trans-
action or a series of transactions) all or substantially
all of the assets of any other Person or any division,
unit or business of any Person.

5.7. Mortgage Assets. Seller shall not own, as of
any applicable date, Mortgage Assets in excess of (i) on
December 31, 2009, $850 billion, or (ii) on December 31
of each year thereafter, 90.0% of the aggregate amount
of Mortgage Assets of Seller as of December 31 of the
immediately preceding calendar year; provided, that in
no event shall Seller be required under this Section 5.7
to own less than $250 billion in Mortgage Assets,

5.8. Transactions with Affiliates. Seller shall not,
and shall not permit any of its subsidiaries to, without
the prior written consent of Purchaser, engage in any
transaction of any kind or nature with an Affiliate of
Seller unless such transaction is (i) pursuant to this
Agreement, the Senior Preferred Stock or the Warrant,
(i1) upon terms no less favorable to Seller than would
be obtained in a comparable arm’s-length transaction
with a Person that is not an Affiliate of Seller or (iii) a
transaction undertaken in the ordinary course or pur-
suant to a contractual obligation or customary employ-
ment arrangement in existence as of the date hereof.
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5.9. Reporting. Seller shall provide to Purchaser:

(a) not later than the time period specified in the
SEC’s rules and regulations with respect to issuers as
to which Section 13 and 15(d) of the Exchange Act ap-
ply, annual reports on Form 10-K (or any successor or
comparable form) containing the information required
to be contained therein (or required in such successor
or comparable form);

(b) not later than the time period specified in the
SEC’s rules and regulations with respect to issuers as
to which Section 13 and 15(d) of the Exchange Act ap-
ply, reports on Form 10-Q (or any successor or compa-
rable form) containing the information required to be
contained therein (or required in such successor or
comparable form);

(c) promptly from time to time after the occur-
rence of an event required to be therein reported (and
in any event within the time period specified in the
SEC’s rules and regulations), such other reports on
Form 8-K (or any successor or comparable form);

(d) concurrently with any delivery of financial
statements under paragraphs (a) or (b) above, a certif-
icate of the Designated Representative, (i) certifying
that Seller is (and since the last such certificate has at
all times been) in compliance with each of the cove-
nants contained herein and that no representation
made by Seller herein or in any document delivered
pursuant hereto or in connection herewith was false or
misleading in any material respect when made, or, if
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the foregoing is not true, specifying the nature and ex-
tent of the breach of covenant and/or representation
and any corrective action taken or proposed to be taken
with respect thereto, and (ii) setting forth computa-
tions in reasonable detail and satisfactory to the Pur-
chaser of the Deficiency Amount, if any;

(e) promptly, from time to time, such other infor-
mation regarding the operations, business affairs,
plans, projections and financial condition of Seller, or
compliance with the terms of this Agreement, as Pur-
chaser may reasonably request; and

(f) as promptly as reasonably practicable, writ-
ten notice of the following:

(i) the occurrence of the Liquidation End
Date;

(i) the filing or commencement of, or any
written threat or notice of intention of any Person
to file or commence, any action, suit or proceeding,
whether at law or in equity or by or before any
governmental authority or in arbitration, against
Conservator, Seller or any other Person which, if
adversely determined, would reasonably be ex-
pected to have a Material Adverse Effect;

(iii) any other development that is not a
matter of general public knowledge and that has
had, or would reasonably be expected to have, a
Material Adverse Effect.

5.10. Executive Compensation. Seller shall not,
without the consent of the Director, in consultation
with the Secretary of the Treasury, enter into any new
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compensation arrangements with, or increase amounts
or benefits payable under existing compensation ar-
rangements of, any Named Executive Officer of Seller.

6. MISCELLANEOUS

6.1. No Third-Party Beneficiaries. Until the ter-
mination of the Commitment, at any time during the
existence and continuance of a payment default with
respect to debt securities issued by Seller and/or a de-
fault by Seller with respect to any Mortgage Guaran-
tee Obligations, any holder of such defaulted debt
securities or beneficiary of such Mortgage Guarantee
Obligations (collectively, the “Holders”) may (a) deliver
notice to the Seller and the Designated Representative
requesting exercise of all rights available to them un-
der this Agreement to draw on the Commitment up to
the lesser of the amount necessary to cure the out-
standing payment defaults and the Available Amount
as of the last day of the immediately preceding fiscal
quarter, and (b) if Seller and the Designated Repre-
sentative fail to act as requested within thirty (30)
days of such notice, or if Purchaser shall fail to perform
its obligations in respect of any draw on the Commit-
ment and Seller and/or the Designated Representative
shall not be diligently pursuing remedies in respect of
such failure, seek judicial relief requiring Seller to
draw on the Commitment or Purchaser to fund the
Commitment, as applicable. The Holders shall have no
other rights under or in respect of this Agreement, and
the Commitment shall not otherwise be enforceable by
any creditor of Seller or by any other Person other than
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the parties hereto, and no such creditor or other Person
is intended to be, or shall be, a third party beneficiary
of any provision of this Agreement.

6.2. Non-Transferable; Successors. The Commit-
ment is solely for the benefit of Seller and shall not in-
ure to the benefit of any other Person (other than the
Holders to the extent set forth in Section 6.1), includ-
ing any entity to which the charter of Seller may be
transferred, to any LLRE or to any other successor to
the assets, liabilities or operations of Seller. The Com-
mitment may not be assigned or otherwise transferred,
in whole or in part, to any Person (including, for the
avoidance of doubt, any LLRE to which a receiver has
assigned all or a portion of Seller’s assets) without the
prior written consent of Purchaser (which may be with-
held in its sole discretion). In no event shall any suc-
cessor to Seller (including such an LLRE) be entitled
to the benefit of the Commitment without the prior
written consent of Purchaser. Seller and Conservator,
for themselves and on behalf of their permitted succes-
sors, covenant and agree not to transfer or purport to
transfer the Commitment in contravention of the
terms hereof, and any such attempted transfer shall be
null and void ab initio. It is the expectation of the par-
ties that, in the event Seller were placed into receiver-
ship and an LLRE formed to purchase certain of its
assets and assume certain of its liabilities, the Com-
mitment would remain with Seller for the benefit of
the holders of the debt of Seller not assumed by the
LLRE.
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6.3. Amendments; Waivers. This Agreement may
be waived or amended solely by a writing executed by
both of the parties hereto, and, with respect to amend-
ments to or waivers of the provisions of Sections 5.3,
6.2 and 6.11, the Conservator; provided, however, that
no such waiver or amendment shall decrease the ag-
gregate Commitment or add conditions to funding the
amounts required to be funded by Purchaser under the
Commitment if such waiver or amendment would, in
the reasonable opinion of Seller, adversely affect in any
material respect the holders of debt securities of Seller
and/or the beneficiaries of Mortgage Guarantee Obli-
gations, in each case in their capacities as such, after
taking into account any alternative arrangements that
may be implemented concurrently with such waiver or
amendment. In no event shall any rights granted here-
under prevent the parties hereto from waiving or
amending in any manner whatsoever the covenants of
Seller hereunder.

6.4. Governing Law; Jurisdiction; Venue. This
Agreement and the Warrant shall be governed by, and
construed in accordance with, the federal law of the
United States of America if and to the extent such fed-
eral law is applicable, and otherwise in accordance
with the laws of the State of New York. The Senior Pre-
ferred Stock shall be governed as set forth in the terms
thereof. The United States District Court for the Dis-
trict of Columbia shall have exclusive jurisdiction over
all civil actions arising out of this Agreement, the Com-
mitment, the Senior Preferred Stock and the Warrant,
and venue for any such civil action shall lie exclusively
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in the United States District Court for the District of
Columbia.

6.5. Notices. Any notices delivered pursuant to or

in connection with this Agreement shall be delivered
to the applicable parties at the addresses set forth be-

low:

If to Seller:

Federal National Mortgage Association
c/o Federal Housing Finance Authority
1700 G Street, NW

4th Floor

Washington, DC 20552

Attention: General Counsel

If to Purchaser:

United States Department of the Treasury
1500 Pennsylvania Avenue, NW
Washington DC 20220

Attention: Under Secretary for Domestic Finance
with a copy to:

United States Department of the Treasury
1500 Pennsylvania Avenue, NW
Washington DC 20220

Attention: General Counsel

If to Conservator:

Federal Housing Finance Authority
1700 G Street, NW

4th Floor

Washington, DC 20552

Attention: General Counsel
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All notices and other communications provided for
herein shall be in writing and shall be delivered by
hand or overnight courier service, mailed by certified
or registered mail. All notices hereunder shall be effec-
tive upon receipt.

6.6. Disclaimer of Guarantee. This Agreement
and the Commitment are not intended to and shall not
be deemed to constitute a guarantee by Purchaser or
any other agency or instrumentality of the United
States of the payment or performance of any debt se-
curity or any other obligation, indebtedness or liability
of Seller of any kind or character whatsoever.

6.7. Effect of Order; Injunction; Decree. If any or-
der, injunction or decree is issued by any court of com-
petent jurisdiction that vacates, modifies, amends,
conditions, enjoins, stays or otherwise affects the ap-
pointment of Conservator as conservator of Seller or
otherwise curtails Conservator’s powers as such con-
servator (except in each case any order converting
the conservatorship to a receivership under Section
1367(a) of the FHE Act), Purchaser may by written no-
tice to Conservator and Seller declare this Agreement
null and void, whereupon all transfers hereunder (in-
cluding the issuance of the Senior Preferred Stock and
the Warrant and any funding of the Commitment)
shall be rescinded and unwound and all obligations of
the parties (other than to effectuate such rescission
and unwind) shall immediately and automatically ter-
minate.
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6.8. Business Day. To the extent that any deadline or
date of performance of any right or obligation set forth
herein shall fall on a day other than a Business Day,
then such deadline or date of performance shall auto-
matically be extended to the next succeeding Business
Day.

6.9. Entire Agreement. This Agreement, together
with the Senior Preferred Stock and Warrant, contains
the entire agreement between the parties hereto with
respect to the transactions contemplated hereby and
supersedes and cancels all prior agreements, includ-
ing, but not limited to, all proposals, term sheets, state-
ments, letters of intent or representations, written or
oral, with respect thereto.

6.10. Remedies. In the event of a breach by Seller
of any covenant or representation of Seller set forth
herein, Purchaser shall be entitled to specific perfor-
mance (in the case of a breach of covenant), damages
and such other remedies as may be available at law or
in equity; provided, that Purchaser shall not have the
right to terminate the Commitment solely as a result
of any such breach, and compliance with the covenants
and the accuracy of the representations set forth in
this Agreement shall not be conditions to funding the
Commitment.

6.11. Tax Reporting. Neither Seller nor Conser-
vator shall take, or shall permit any of their respective
successors or assigns to take, a position for any tax,
accounting or other purpose that is inconsistent
with Internal Revenue Service Notice 2008-76 (or the
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regulations to be issued pursuant to such Notice) re-
garding the application of Section 382 of the Internal
Revenue Code of 1986, as amended, a copy of which
Notice has been provided to Seller in connection with
the execution of this Agreement.

6.12. Non-Severability. Each of the provisions of
this Agreement is integrated with and integral to the
whole and shall not be severable from the remainder
of the Agreement. In the event that any provision of
this Agreement, the Senior Preferred Stock or the War-
rant is determined to be illegal or unenforceable, then
Purchaser may, in its sole discretion, by written notice
to Conservator and Seller, declare this Agreement null
and void, whereupon all transfers hereunder (includ-
ing the issuance of the Senior Preferred Stock and the
Warrant and any funding of the Commitment) shall
be rescinded and unwound and all obligations of the
parties (other than to effectuate such rescission and
unwind) shall immediately and automatically termi-
nate.

[Signature Page Follows]

FEDERAL NATIONAL
MORTGAGE ASSOCIATION, by

Federal Housing Finance Agency,
its Conservator

/sl James B. Lockhart III
James B. Lockhart III
Director
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UNITED STATES
DEPARTMENT OF
THE TREASURY

/s/ Henry M. Paulson, Jr.
Henry M. Paulson, Jr.
Secretary of the Treasury

Acknowledged and, solely
as to Sections 5.3, 6.2
and 6.11, agreed:

FEDERAL HOUSING
FINANCE AGENCY,
as Conservator

/s/ James B. Lockhart III
James B. Lockhart II1
Director

Signature Page to Senior Preferred Stock Purchase
Agreement
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EXECUTION VERSION

CERTIFICATE OF DESIGNATION OF TERMS
OF VARIABLE LIQUIDATION PREFERENCE
SENIOR PREFERRED STOCK, SERIES 2008-2

1. Designation, Par Value, Number of Shares
and Priority

The designation of the series of preferred stock of
the Federal National Mortgage Association (the “Com-
pany”) created by this resolution shall be “Variable
Liquidation Preference Senior Preferred Stock, Series
2008-2” (the “Senior Preferred Stock”), and the number
of shares initially constituting the Senior Preferred
Stock is 1,000,000. Shares of Senior Preferred Stock
will have no par value and a stated value and initial
liquidation preference per share equal to $1,000 per
share, subject to adjustment as set forth herein. The
Board of Directors of the Company, or a duly author-
ized committee thereof, in its sole discretion, may re-
duce the number of shares of Senior Preferred Stock,
provided such reduction is not below the number of
shares of Senior Preferred Stock then outstanding.

The Senior Preferred Stock shall rank prior to the
common stock of the Company as provided in this Cer-
tificate and shall rank, as to both dividends and distri-
butions upon dissolution, liquidation or winding up of
the Company, prior to (a) the shares of preferred stock
of the Company designated “5.25% Non-Cumulative
Preferred Stock, Series D”, “5.10% Non-Cumulative
Preferred Stock, Series E”, “Variable Rate Non-
Cumulative Preferred Stock, Series F”, “Variable Rate
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Non-Cumulative Preferred Stock, Series G”, “5.81%
Non-Cumulative Preferred Stock, Series H”, “5.375%
Non-Cumulative Preferred Stock, Series I”, “5.125%
Non-Cumulative Preferred Stock, Series L”, “4.75%
Non-Cumulative Preferred Stock, Series M”, “5.50%
Non-Cumulative Preferred Stock, Series N”, “Non-
Cumulative Preferred Stock, Series 0”7, “Non-
Cumulative Convertible Series 2004-1 Preferred
Stock”, “Variable Rate Non-Cumulative Preferred
Stock, Series P”, “6.75% Non-Cumulative Preferred Stock,
Series Q”, “7.625% Non-Cumulative Preferred Stock,
Series R”, “Fixed-to-Floating Rate Non-Cumulative
Preferred Stock, Series S”, and “8.75% Non-Cumulative
Mandatory Convertible Preferred Stock”, Series 2008-
17, (b) any other capital stock of the Company out-
standing on the date of the initial issuance of the
Senior Preferred Stock and (c) any capital stock of the
Company that may be issued after the date of initial
issuance of the Senior Preferred Stock.

2. Dividends

(a) For each Dividend Period from the date of the
initial issuance of the Senior Preferred Stock, holders
of outstanding shares of Senior Preferred Stock shall
be entitled to receive, ratably, when, as and if declared
by the Board of Directors, in its sole discretion, out of
funds legally available therefor, cumulative cash divi-
dends at the annual rate per share equal to the then-
current Dividend Rate on the then-current Liquidation
Preference. Dividends on the Senior Preferred Stock
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shall accrue from but not including the date of the ini-
tial issuance of the Senior Preferred Stock and will be
payable in arrears when, as and if declared by the
Board of Directors quarterly on March 31, June 30,
September 30 and December 31 of each year (each, a
“Dividend Payment Date”), commencing on December
31, 2008. If a Dividend Payment Date is not a “Busi-
ness Day,” the related dividend will be paid not later
than the next Business Day with the same force and
effect as though paid on the Dividend Payment Date,
without any increase to account for the period from
such Dividend Payment Date through the date of ac-
tual payment. “Business Day” means a day other than
(i) a Saturday or Sunday, (ii) a day on which New York
City banks are closed, or (iii) a day on which the offices
of the Company are closed.

If declared, the initial dividend will be for the
period from but not including the date of the initial is-
suance of the Senior Preferred Stock through and in-
cluding December 31, 2008. Except for the initial
Dividend Payment Date, the “Dividend Period” relat-
ing to a Dividend Payment Date will be the period from
but not including the preceding Dividend Payment
Date through and including the related Dividend Pay-
ment Date. The amount of dividends payable on the in-
itial Dividend Payment Date or for any Dividend
Period that is not a full calendar quarter shall be com-
puted on the basis of 30-day months, a 360-day year
and the actual number of days elapsed in any period of
less than one month. For the avoidance of doubt, in the
event that the Liquidation Preference changes in the



270a

middle of a Dividend Period, the amount of dividends
payable on the Dividend Payment Date at the end of
such Dividend Period shall take into account such
change in Liquidation Preference and shall be com-
puted at the Dividend Rate on each Liquidation Pref-
erence based on the portion of the Dividend Period that
each Liquidation Preference was in effect.

(b) To the extent not paid pursuant to Section
2(a) above, dividends on the Senior Preferred Stock
shall accrue and shall be added to the Liquidation
Preference pursuant to Section 8, whether or not there
are funds legally available for the payment of such div-
idends and whether or not dividends are declared.

(c) “Dividend Rate” means 10.0%; provided, how-
ever, that if at any time the Company shall have for
any reason failed to pay dividends in cash in a timely
manner as required by this Certificate, then immedi-
ately following such failure and for all Dividend Peri-
ods thereafter until the Dividend Period following the
date on which the Company shall have paid in cash full
cumulative dividends (including any unpaid dividends
added to the Liquidation Preference pursuant to Sec-
tion 8), the “Dividend Rate” shall mean 12.0%.

(d) Each such dividend shall be paid to the hold-
ers of record of outstanding shares of the Senior Pre-
ferred Stock as they appear in the books and records of
the Company on such record date as shall be fixed in
advance by the Board of Directors, not to be earlier
than 45 days nor later than 10 days preceding the ap-
plicable Dividend Payment Date. The Company may
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not, at any time, declare or pay dividends on, make dis-
tributions with respect to, or redeem, purchase or ac-
quire, or make a liquidation payment with respect to,
any common stock or other securities ranking junior to
the Senior Preferred Stock unless (i) full cumulative
dividends on the outstanding Senior Preferred Stock
in respect of the then-current Dividend Period and all
past Dividend Periods (including any unpaid dividends
added to the Liquidation Preference pursuant to Sec-
tion 8) have been declared and paid in cash (including
through any pay down of Liquidation Preference pur-
suant to Section 3) and (ii) all amounts required to be
paid pursuant to Section 4 (without giving effect to any
prohibition on such payment under any applicable law)
have been paid in cash.

(e) Notwithstanding any other provision of this
Certificate, the Board of Directors, in its discretion,
may choose to pay dividends on the Senior Preferred
Stock without the payment of any dividends on the
common stock, preferred stock or any other class or se-
ries of stock from time to time outstanding ranking
junior to the Senior Preferred Stock with respect to the
payment of dividends.

(f) If and whenever dividends, having been de-
clared, shall not have been paid in full, as aforesaid, on
shares of the Senior Preferred Stock, all such divi-
dends that have been declared on shares of the Senior
Preferred Stock shall be paid to the holders pro rata
based on the aggregate Liquidation Preference of the
shares of Senior Preferred Stock held by each holder,
and any amounts due but not paid in cash shall be
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added to the Liquidation Preference pursuant to Sec-
tion 8.

3. Optional Pay Down of Liquidation Prefer-
ence

(a) Following termination of the Commitment
(as defined in the Preferred Stock Purchase Agreement
referred to in Section 8 below), and subject to any lim-
itations which may be imposed by law and the provi-
sions below, the Company may pay down the
Liquidation Preference of all outstanding shares of the
Senior Preferred Stock pro rata, at any time, in whole
or in part, out of funds legally available therefor, with
such payment first being used to reduce any accrued
and unpaid dividends previously added to the Liquida-
tion Preference pursuant to Section 8 below and, to the
extent all such accrued and unpaid dividends have
been paid, next being used to reduce any Periodic
Commitment Fees (as defined in the Preferred Stock
Purchase Agreement referred to in Section 8 below)
previously added to the Liquidation Preference pursu-
ant to Section 8 below. Prior to termination of the Com-
mitment, and subject to any limitations which may be
imposed by law and the provisions below, the Company
may pay down the Liquidation Preference of all out-
standing shares of the Senior Preferred Stock pro rata,
at any time, out of funds legally available therefor, but
only to the extent of (i) accrued and unpaid dividends
previously added to the Liquidation Preference pursu-
ant to Section 8 below and not repaid by any prior pay
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down of Liquidation Preference and (ii) Periodic Com-
mitment Fees previously added to the Liquidation
Preference pursuant to Section 8 below and not repaid
by any prior pay down of Liquidation Preference. Any
pay down of Liquidation Preference permitted by this
Section 3 shall be paid by making a payment in cash
to the holders of record of outstanding shares of the
Senior Preferred Stock as they appear in the books and
records of the Company on such record date as shall be
fixed in advance by the Board of Directors, not to be
earlier than 45 days nor later than 10 days preceding
the date fixed for the payment.

(b) In the event the Company shall pay down of
the Liquidation Preference of the Senior Preferred
Stock as aforesaid, notice of such pay down shall be
given by the Company by first class mail, postage pre-
paid, mailed neither less than 10 nor more than 45
days preceding the date fixed for the payment, to each
holder of record of the shares of the Senior Preferred
Stock, at such holder’s address as the same appears in
the books and records of the Company. Each such no-
tice shall state the amount by which the Liquidation
Preference of each share shall be reduced and the pay
down date.

(c) If after termination of the Commitment the
Company pays down the Liquidation Preference of
each outstanding share of Senior Preferred Stock in
full, such shares shall be deemed to have been re-
deemed as of the date of such payment, and the divi-
dend that would otherwise be payable for the Dividend
Period ending on the pay down date will be paid on
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such date. Following such deemed redemption, the
shares of the Senior Preferred Stock shall no longer be
deemed to be outstanding, and all rights of the holders
thereof as holders of the Senior Preferred Stock shall
cease, with respect to shares so redeemed, other than
the right to receive the pay down amount (which shall
include the final dividend for such shares). Any shares
of the Senior Preferred Stock which shall have been so
redeemed, after such redemption, shall no longer have
the status of authorized, issued or outstanding shares.

4. Mandatory Pay Down of Liquidation Pref-
erence Upon Issuance of Capital Stock

(a) Ifthe Company shall issue any shares of cap-
ital stock (including without limitation common stock
or any series of preferred stock) in exchange for cash
at any time while the Senior Preferred Stock is out-
standing, then the Company shall, within 10 Business
Days, use the proceeds of such issuance net of the di-
rect costs relating to the issuance of such securities (in-
cluding, without limitation, legal, accounting and
investment banking fees) to pay down the Liquidation
Preference of all outstanding shares of Senior Pre-
ferred Stock pro rata, out of funds legally available
therefor, by making a payment in cash to the holders
of record of outstanding shares of the Senior Preferred
Stock as they appear in the books and records of the
Company on such record date as shall be fixed in ad-
vance by the Board of Directors, not to be earlier than
45 days nor later than 10 days preceding the date fixed
for the payment, with such payment first being used to
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reduce any accrued and unpaid dividends previously
added to the Liquidation Preference pursuant to Sec-
tion 8 below and, to the extent all such accrued and
unpaid dividends have been paid, next being used to
reduce any Periodic Commitment Fees (as defined in
the Preferred Stock Purchase Agreement referred to
in Section 8 below) previously added to the Liquida-
tion Preference pursuant to Section 8 below; provided
that, prior to the termination of the Commitment (as
defined in the Preferred Stock Purchase Agreement re-
ferred to in Section 8 below), the Liquidation Prefer-
ence of each share of Senior Preferred Stock shall not
be paid down below $1,000 per share.

(b) If the Company shall not have sufficient as-
sets legally available for the pay down of the Liquida-
tion Preference of the shares of Senior Preferred Stock
required under Section 4(a), the Company shall pay
down the Liquidation Preference per share to the ex-
tent permitted by law, and shall pay down any Liqui-
dation Preference not so paid down because of the
unavailability of legally available assets or other pro-
hibition as soon as practicable to the extent it is there-
after able to make such pay down legally. The inability
of the Company to make such payment for any reason
shall not relieve the Company from its obligation to ef-
fect any required pay down of the Liquidation Prefer-
ence when, as and if permitted by law.

(c) If after the termination of the Commitment
the Company pays down the Liquidation Preference of
each outstanding share of Senior Preferred Stock in
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full, such shares shall be deemed to have been re-
deemed as of the date of such payment, and the divi-
dend that would otherwise be payable for the Dividend
Period ending on the pay down date will be paid on
such date. Following such deemed redemption, the
shares of the Senior Preferred Stock shall no longer be
deemed to be outstanding, and all rights of the holders
thereof as holders of the Senior Preferred Stock shall
cease, with respect to shares so redeemed, other than
the right to receive the pay down amount (which shall
include the final dividend for such redeemed shares).
Any shares of the Senior Preferred Stock which shall
have been so redeemed, after such redemption, shall
no longer have the status of authorized, issued or out-
standing shares.

5. No Voting Rights

Except as set forth in this Certificate or otherwise
required by law, the shares of the Senior Preferred
Stock shall not have any voting powers, either general
or special.

6. No Conversion or Exchange Rights

The holders of shares of the Senior Preferred
Stock shall not have any right to convert such shares
into or exchange such shares for any other class or se-
ries of stock or obligations of the Company.
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7. No Preemptive Rights

No holder of the Senior Preferred Stock shall as
such holder have any preemptive right to purchase or
subscribe for any other shares, rights, options or other
securities of any class of the Company which at any
time may be sold or offered for sale by the Company.

8. Liquidation Rights and Preference

(a) Except as otherwise set forth herein, upon
the voluntary or involuntary dissolution, liquidation or
winding up of the Company, the holders of the out-
standing shares of the Senior Preferred Stock shall be
entitled to receive out of the assets of the Company
available for distribution to stockholders, before any
payment or distribution shall be made on the common
stock or any other class or series of stock of the Com-
pany ranking junior to the Senior Preferred Stock
upon liquidation, the amount per share equal to the
Liquidation Preference plus an amount, determined in
accordance with Section 2(a) above, equal to the divi-
dend otherwise payable for the then-current Dividend
Period accrued through and including the date of pay-
ment in respect of such dissolution, liquidation or
winding up; provided, however, that if the assets of the
Company available for distribution to stockholders
shall be insufficient for the payment of the amount
which the holders of the outstanding shares of the Sen-
ior Preferred Stock shall be entitled to receive upon
such dissolution, liquidation or winding up of the
Company as aforesaid, then, all of the assets of the
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Company available for distribution to stockholders
shall be distributed to the holders of outstanding
shares of the Senior Preferred Stock pro rata based on
the aggregate Liquidation Preference of the shares of
Senior Preferred Stock held by each holder.

(b) “Liquidation Preference” shall initially mean
$1,000 per share and shall be:

(i) increased each time a Deficiency Amount
(as defined in the Preferred Stock Purchase Agree-
ment) is paid to the Company by an amount per
share equal to the aggregate amount so paid to the
Company divided by the number of shares of Sen-
ior Preferred Stock outstanding at the time of such
payment;

(i) increased each time the Company does
not pay the full Periodic Commitment Fee (as de-
fined in the Preferred Stock Purchase Agreement)
in cash by an amount per share equal to the
amount of the Periodic Commitment Fee that is
not paid in cash divided by the number of shares
of Senior Preferred Stock outstanding at the time
such payment is due;

(iii) increased on the Dividend Payment
Date if the Company fails to pay in full the divi-
dend payable for the Dividend Period ending on
such date by an amount per share equal to the ag-
gregate amount of unpaid dividends divided by the
number of shares of Senior Preferred Stock out-
standing on such date; and
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(iv) decreased each time the Company pays
down the Liquidation Preference pursuant to Sec-
tion 3 or Section 4 of this Certificate by an amount
per share equal to the aggregate amount of the pay
down divided by the number of shares of Senior
Preferred Stock outstanding at the time of such
pay down.

(c) “Preferred Stock Purchase Agreement” means
the Preferred Stock Purchase Agreement, dated Sep-
tember 7, 2008, between the Company and the United
States Department of the Treasury.

(d) Neither the sale of all or substantially all of
the property or business of the Company, nor the mer-
ger, consolidation or combination of the Company into
or with any other corporation or entity, shall be deemed
to be a dissolution, liquidation or winding up for the
purpose of this Section 8.

9. Additional Classes or Series of Stock

The Board of Directors shall have the right at any
time in the future to authorize, create and issue, by
resolution or resolutions, one or more additional clas-
ses or series of stock of the Company, and to determine
and fix the distinguishing characteristics and the rel-
ative rights, preferences, privileges and other terms of
the shares thereof; provided that any such class or se-
ries of stock may not rank prior to or on parity with the
Senior Preferred Stock without the prior written con-
sent of the holders of at least two-thirds of all the
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shares of Senior Preferred Stock at the time outstand-
ing.

10. Miscellaneous

(a) The Company and any agent of the Company
may deem and treat the holder of a share or shares of
Senior Preferred Stock, as shown in the Company’s
books and records, as the absolute owner of such share
or shares of Senior Preferred Stock for the purpose of
receiving payment of dividends in respect of such share
or shares of Senior Preferred Stock and for all other
purposes whatsoever, and neither the Company nor
any agent of the Company shall be affected by any no-
tice to the contrary. All payments made to or upon the
order of any such person shall be valid and, to the ex-
tent of the sum or sums so paid, effectual to satisfy and
discharge liabilities for moneys payable by the Com-
pany on or with respect to any such share or shares of
Senior Preferred Stock.

(b) The shares of the Senior Preferred Stock,
when duly issued, shall be fully paid and non-assessa-

ble.

(c) The Senior Preferred Stock may be issued,
and shall be transferable on the books of the Company,
only in whole shares.

(d) For purposes of this Certificate, the term “the
Company” means the Federal National Mortgage As-
sociation and any successor thereto by operation of law
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or by reason of a merger, consolidation, combination or
similar transaction.

(e) This Certificate and the respective rights and
obligations of the Company and the holders of the Sen-
ior Preferred Stock with respect to such Senior Pre-
ferred Stock shall be construed in accordance with and
governed by the laws of the United States, provided
that the law of the State of Delaware shall serve as the
federal rule of decision in all instances except where
such law is inconsistent with the Company’s enabling
legislation, its public purposes or any provision of this
Certificate.

(f) Any notice, demand or other communication
which by any provision of this Certificate is required
or permitted to be given or served to or upon the Com-
pany shall be given or served in writing addressed (un-
less and until another address shall be published by
the Company) to Fannie Mae, 3900 Wisconsin Avenue
NW, Washington, DC 20016, Attn: Executive Vice Pres-
ident and General Counsel. Such notice, demand or
other communication to or upon the Company shall be
deemed to have been sufficiently given or made only
upon actual receipt of a writing by the Company. Any
notice, demand or other communication which by any
provision of this Certificate is required or permitted to
be given or served by the Company hereunder may be
given or served by being deposited first class, postage
prepaid, in the United States mail addressed (i) to the
holder as such holder’s name and address may appear
at such time in the books and records of the Company
or (ii) if to a person or entity other than a holder of
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record of the Senior Preferred Stock, to such person or
entity at such address as reasonably appears to the
Company to be appropriate at such time. Such notice,
demand or other communication shall be deemed to
have been sufficiently given or made, for all purposes,
upon mailing.

(g) The Company, by or under the authority of
the Board of Directors, may amend, alter, supplement
or repeal any provision of this Certificate pursuant to
the following terms and conditions:

(1) Without the consent of the holders of the
Senior Preferred Stock, the Company may amend,
alter, supplement or repeal any provision of this
Certificate to cure any ambiguity, to correct or sup-
plement any provision herein which may be de-
fective or inconsistent with any other provision
herein, or to make any other provisions with re-
spect to matters or questions arising under this
Certificate, provided that such action shall not ad-
versely affect the interests of the holders of the
Senior Preferred Stock.

(i1)) The consent of the holders of at least
two-thirds of all of the shares of the Senior Pre-
ferred Stock at the time outstanding, given in per-
son or by proxy, either in writing or by a vote at a
meeting called for the purpose at which the hold-
ers of shares of the Senior Preferred Stock shall
vote together as a class, shall be necessary for au-
thorizing, effecting or validating the amendment,
alteration, supplementation or repeal (whether by
merger, consolidation or otherwise) of the provi-
sions of this Certificate other than as set forth in
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subparagraph (i) of this paragraph (g). The crea-
tion and issuance of any other class or series of
stock, or the issuance of additional shares of any
existing class or series of stock, of the Company
ranking junior to the Senior Preferred Stock shall
not be deemed to constitute such an amendment,
alteration, supplementation or repeal.

(iii)) Holders of the Senior Preferred Stock
shall be entitled to one vote per share on matters
on which their consent is required pursuant to
subparagraph (ii) of this paragraph (g). In connec-
tion with any meeting of such holders, the Board
of Directors shall fix a record date, neither earlier
than 60 days nor later than 10 days prior to the
date of such meeting, and holders of record of
shares of the Senior Preferred Stock on such rec-
ord date shall be entitled to notice of and to vote
at any such meeting and any adjournment. The
Board of Directors, or such person or persons as it
may designate, may establish reasonable rules
and procedures as to the solicitation of the consent
of holders of the Senior Preferred Stock at any
such meeting or otherwise, which rules and proce-
dures shall conform to the requirements of any na-
tional securities exchange on which the Senior
Preferred Stock may be listed at such time.

(h) RECEIPT AND ACCEPTANCE OF A
SHARE OR SHARES OF THE SENIOR PRE-
FERRED STOCK BY OR ON BEHALF OF A
HOLDER SHALL CONSTITUTE THE UNCONDI-
TIONAL ACCEPTANCE BY THE HOLDER (AND
ALL OTHERS HAVING BENEFICIAL OWNER-
SHIP OF SUCH SHARE OR SHARES) OF ALL OF
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THE TERMS AND PROVISIONS OF THIS CER-
TIFICATE. NO SIGNATURE OR OTHER FUR-
THER MANIFESTATION OF ASSENT TO THE
TERMS AND PROVISIONS OF THIS CERTIFI-
CATE SHALL BE NECESSARY FOR ITS OPERA-
TION OR EFFECT AS BETWEEN THE COMPANY
AND THE HOLDER (AND ALL SUCH OTHERS).

IN WITNESS WHEREOF, I have hereunto set my
hand and the seal of the Company this 7th day of Sep-
tember, 2008.

[Seal]

FEDERAL NATIONAL
MORTGAGE ASSOCIATION, by

Federal Housing Finance Agency,
its Conservator

/s James B. Lockhart III
James B. Lockhart 111
Director

Signature Page to Certificate of Designations of Sen-
tor Preferred Stock
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From: Ugoletti, Mario

Sent: Wednesday, October 15, 2008 10:45 AM

To: Lingebach, James

Subject: Re: Valuation of GSE Stock/Warrant/
Commitment

Jim, I will back on monday october 20, the afternoon
would work, I will still be in south america on friday,
mario.

From: Lingebach, James

To: Ugoletti, Mario

Cc: Carfine, Ken; Norton, Jeremiah; Winborne,
Serita; Runnels, Al; Geiger, Donald; Wong, Chantale;
Foster, Wesley; Legge, David

Sent: Wed Oct 15 10:17:52 2008

Subject: Valuation of GSE Stock/Warrant/Commitment

Mario,

I realize you are out of the office but we have an urgent
need to schedule a meeting with you for this Friday,
October 17.

We have engaged a contractor, Grant Thornton, to per-
form the valuation of the GSE preferred stock, common
stock warrant, and Treasury’s $200 billion preferred
stock commitment in order to properly value these
items in the Department’s 9/30/08 financial state-
ments. Grant Thornton wants to discuss several as-
pects of the preferred stock liquidity arrangement,
such as whether we expect the GSEs to pay the pre-
ferred stock dividends in cash or to just accrue the pay-
ments, what the Department’s future intent may for
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the preferred stock and common stock warrant, and
other aspects of the agreement. A related question is
whether the preferred stock really has any value if it
is determined that we have a significant future liabil-
ity under this commitment.

Please let me know at your earliest convenience what
a good time is and we can work out the particulars.

Thanks,
Jim

James R. Lingebach

Director, Office of Accounting and Internal Control
Office of the Deputy Chief Financial Officer
Department of the Treasury

(202) 622-0818

Jjames.lingebach@do.treas.gov
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Freddie
Mac
We make home possible®

2012 Corporate Forecast -
3-Year Outlook

Financial Planning & Analysis
March 8, 2012

* * *

6 Annual Impact on Equity | 0.4 0.7 1.1 1.5
7 2012-14 Impact on Equity | 1.0 2.2 34 4.5

* * &

¢  QOur sensitivity to a commitment fee based on re-
maining commitment available beginning in 2013
of $149 billion shows that a 25 bps fee results in a
$0.4 billion annual impact on Stockholders’ Eqg-
uity.
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OVERSIGHT HEARING TO EXAMINE
RECENT TREASURY AND FHFA ACTIONS
REGARDING THE HOUSING GSEs

Thursday, September 25, 2008

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

% % &
Ms. SpEIER. Thank you, Mr. Chairman.

Director Lockhart, the Federal Government, the
taxpayers, have injected $250 billion into Fannie and
Freddie, correct?

Mr. LOoCKHART. No, that is not correct. They actu-
ally haven’t invested anything yet. What they have
done is, they have put facilities in place that they
might draw down in the future if needed. At this point,

there has been no taxpayer money put into Fannie and
Freddie.

Ms. SPEIER. So they continue to be private compa-
nies?

Mr. LOCKHART. They are private companies in con-
servatorship, which means that the Agency, FHFA, has
replaced the board of directors as the executive, if you
will, and we have chosen new CEOs to take over the
companies. The shareholders are still in place; both the
preferred and common shareholders have an economic
interest in the companies.
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* * &

Mr. CAPUANO. And I understand that. If everything
works out the way we hope it works out and people
hold on to what they have — again, I know there are
some bumps in the middle of the road — in theory, there
is no reason to believe that anybody, in the final anal-
ysis, should lose any money when this is all said and
done?

Mr. LOCKHART. I can’t say that.

Mr. CaruaNO. I understand. I said it. I didn’t think
you would, but I thought I would try.

Mr. LOoCKHART. I would think that the common
shareholders have already lost a significant amount of
money, and certainly the preferreds. It is hard to imag-
ine they would go all the way back.

At any rate, they still have some economic interest
in this company, and going forward there may be some
value.

Mr. CapuaNoO. Okay. Thank you very much.

% % *
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From:

Sent:
To:

CC:

Subject:

Attachments:

Martin, Bradford [/O=FHFA/OU=
EXCHANGE ADMINISTRATIVE
GROUP (FYDIBOHF23SPDLT)/CN=
RECIPIENTS/CN=MARTINB]
7/13/2012 3:36:21 PM

DeMarco, Edward [edward.demarco@
fhfa.gov]; Greenlee, Jon [jon.greenlee@
thfa.gov]; DeLeo, Wanda [wanda.deleo@
fhfa.gov]; Pollard, Alfred [alfred.
pollard@fhfa.gov]; Ugoletti, Mario
[mario.ugoletti@fhfa.gov]; Burns,
Meg [meg.burns@fthfa.gov]; Lawler,
Patrick [patrick.lawler@fhfa.gov];
Spohn, Jeffrey [jeffrey.spohn@fhfa.gov]
Johnson, Mary [mary,johnson@fhfa.gov];
Keyes, Robert [robert.keyes@fhfa.gov];
Highfill, Owen [owen.highfill@fhfa.gov];
Bungenstock, Lindsey [lindsey.
bungenstock@fhfa.gov]; Anderson,
Philip [philip.anderson@fhfa.govl;
Martin, Bradford [bradford.martin@
fhfa.gov]

Fannie Mae Executive Management
Meeting on July 9, 2012

Agenda 7.9.12 MC Meeting.pdf;
Strategy Update — July
2012_070612_v1.pptx; Item IV.b ASF
WhitePaper2012.pdf; Item IV.c.2012
FHFA Scorecard May Assessment
and FHFA Summary Combined
7-5-12.pdf; Item IV.d. May 2012
Financial Update_Forecast v6.pdf
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Fannie Mae Executive Management Meeting on July
9, 2012

Tim Mayopoulos began by welcoming Pascal Boillat as
a new committee member to replace Ed Watson. Tim
then recited a list of recent activities. He thought last
week’s joint Fannie/Freddie/FHFA meeting comparing
notes on securitization efforts was both productive and
illuminating. Fannie had pursued a technology focus
whereas Freddie had concentrated on larger ‘ecosys-
tem’ issues involving rules, guides and standards
posed by the new regime. In many ways, the two ap-
proaches were “very additive”. While Fannie would
wait for FHFA to set up the next meeting, he wondered
when Fannie might share with Freddie what they were
actively building.

Tim told members that he had initiated a series of per-
sonal introduction calls to all key customers. A similar
introductory letter would soon go out to all 1,400 busi-
ness heads. As a prelude to next week’s Board meeting,
Phil Laskawy would attend this week’s Operating
Committee meeting.

GSE Strategy Update

Dave Benson walked through a draft copy of next
week’s Board strategy planning discussion intended to
review areas where Fannie might facilitate the ongo-
ing secondary market transition. The discussion was
divided into three sections: (a) recap of current open
questions (the existence and form of guarantee, pro-
spects for private capital, potential business models);
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(b) the strategic goal of building a new infrastructure
(the ‘engine on the bench’ plus integration of surround-
ing securitization functions); and (c) promoting public
support for the goals of conservatorship through de-
fined initiatives (e.g., credit risk transfer; REO-to-
rental). Dave focused on the GSEs return to profitabil-
ity as a key factor in building public support for the
conservatorship. Current projections show that cumu-
lative GSE dividends paid will surpass cumulative
GSE Treasury draws by 2020. He referred to the next
8 years as likely to be “the golden years of GSE earn-
ings”. How the government divests itself of the GSEs
is not yet clear—the legacy GSE debt and MBS book
cannot be fully privatized. Dave intends to close by not-
ing that SPSA amendments might be used to better
serve conservatorship goals.

ASF Single Security White Paper

Dave Benson gave a brief recap of the American Secu-
ritization Forum’s recent white paper — published “as
a resource to FHFA” — that outlines somewhat dispar-
ate originator, investor and dealer views on a unified
agency security. To achieve the goal of making GSE se-
curities “fungible”, all parties agree on the need for
Fannie/Freddie standardization of: (1) underwriting
guidelines; (2) loan delivery and pooling requirements;
(3) payment and remittance schedules; (4) servicing
standards and loan repurchase policies; (5) data disclo-
sure policies; and (6) refinance programs terms. How-
ever, originators and investors disagree on the need for
uniform guarantee pricing and public identification of
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GSE guarantor. Originators want fee competition, in-
vestors want identical terms. Investors want to know
the counterparty, originators want a joint credit guar-
antee. Dave found it “fascinating” that the white paper
promoted a near-term solution whereby Freddie Mac
would outsource its loan delivery mechanism to Fannie
Mae which would then issue a Single Agency Security.

2012 FHFA Scorecard Update

Susan McFarland summarized a thick packet on score-
card status to be presented at next week’s Board meet-
ing. She said that all items are either “on track or
haven’t yet started”. When pressed, she agreed that
several items could quickly turn to yellow or even red
(i.e., initiate new risk sharing transactions) if FHFA
were to disagree with Fannie Mae’s prioritization pro-
posals. The packet highlighted areas where Fannie re-
quired further guidance from FHFA to define the
actual 2012 scorecard deliverable. Andrew Bon Salle
mentioned that completion of the state-level pricing
grid now rests entirely with FHFA.

Financial Forecast Update

Ann Gehring discussed highlights of the latest finan-
cial forecast. She noted that Q2’s record projected in-
come of $6.2 billion [since reduced to $5.5 billion] was
twice the first quarter’s and was all due to improved
credit-related expenses. A planned new loss model re-
lease should make Q3 and Q4 results look better than
previously forecast. Comprehensive income is now
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expected to be sufficient to cover the dividend obliga-
tion throughout 2012. Small Treasury draws are fore-
cast throughout 2013. Cumulative 2012-2016 income
is now forecast at $ 56.6 billion, $12.3 billion higher
than the last projection. Given this large change from
the prior forecast, Tim Mayopoulos wondered whether
the Board might question the credibility of manage-
ment’s financial projections. He noted that the models
seem to lag or underestimate both downturns and up-
turns. Ann explained that projections are closely tied
to recent history and thus aren’t well suited to captur-
ing accelerating trends. Terry Edwards reminded
members that a 1% change in home price projections
produces a $6-$7 billion income delta. As regards home
prices, Anne said that Fannie Mae’s projections have
been shown to be consistently more accurate than
other sources. Terry noted that the housing market
seems to be improving despite the fact the shadow in-
ventory is still massive — “it’s as if the market is saying
that it’s going to remain out there and not flow
through”. Susan McFarland added that Jon Greenlee
believes that a more conservative approach to project-
ing future market conditions may be warranted given
the limited number of improved data points.

Roundtable Discussion

Zach Oppenheimer said that June loan deliveries
topped $63 billion with 25% coming through the cash
window. Total mortgage originations for the full year
are now estimated at $1.5 trillion. Fannie Mae had
about a 50% share of the $762 billion originated in the
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year’s first half. Zach noted that the average charged
guarantee fee had increased by another 2.5 bps to a
level of 42.5 bps in June. With most of the increases
hitting larger lenders, the favorable gap enjoyed by
large lenders had now declined to about 1.7 bps. De-
spite offering some of the highest mortgage rates, Zach
said that BofA still appeared to be volume constrained.

Jeff Hayward said that multifamily volumes are on
track to hit $25 billion for the year, up from around $20
billion last year. The average charged fee is now 80 bps.
Jeff said that this fee level reflected market price lev-
els, mentioning Freddie as the other market player.
Some expressed concern that banks and life insurance
companies seemed to be largely out of the market.
John Nichols wondered whether their absence might
indicate that the market was getting a bit frothy.

Dave Benson said that BlackRock’s Green Package an-
alytic software was now up and running. Fannie Mae’s
June lender conduit activity was a record $500 million.

John Nichols relayed that 11 MRAs had been submit-
ted for closeout in June.

Pascal Boillat said that Fannie’s main campus, unlike
Freddie’s, had not experienced any power problems
during the recent storms.

Andrew Bon Salle said that HARP deliveries totaled
61,000 loans in June, up from 40,000 in May. More
than 21,000 of these were from >125% LTV borrowers.
Andrew noted that most of these came through the
Quicken/Seterus pipeline which investors recognize as
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showing faster prepay speeds and should therefore
tighten the Fannie/Freddie price spread.

Susan McFarland said that internal audit had com-
pleted its exam of the forecasting process with the find-
ing that senior management should be more involved
given that the forecast impacts financial statements.

Meeting Adjourned.
ek PLEASE DO NOT FORWARD EXECUTIVE
MEETING MINUTES ####%

Brad Martin
Principal Advisor
Office of Conservatorship Operations
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DRAFT
FannieMae

Strategic Planning Session

Board of Directors

David Benson
July 19, 2012

Confidential - Restricted
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DRAFT

Strategic enabler: Profitable GSEs
== |

$ in Billions
$300 - Cumulative Dividend Payments
B cumuiative Infusion
$250
e |
$200 : .| :
i i
1 i
: i
$150 - ! |
: i
i I
1 I
$100 : :
i ]
1 ]
: i
$50 - : |
: i
i i
1 1
$01— = i ] - . = . el ) | L Lk _
2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 ! 2020 ;2021 2022
Net “Repayment” to o
Government ($B) ($30) ($120) ($134) ($152) ($134) ($117) ($100) (881) (562)  ($42)  ($23) ($3) $16 $35 $54
Residual Equity ($B) - - - - $3 $4 $7 $9 $14 $18 $20 $22 $23 $23 $25

The cumulative dividends from both GSEs exceed government investment by
2020 in baseline scenario.

Confidential — Restricted 13 ;"3 FannieMae
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Verification and Review in Progress DRAFT
[ B "tothe US G
Annual view of net “repayment” to the overnment
(S in billions) e
2008-2011 2012 2013 2014 2015 2016 2017 2018 2019 | 2020 2021 2022
Comprehensive Income 112 74 110 124 138 129 122 116 i 112 10.9 112
@ Preferred Dividend Payment 198 116 118 121 122 122 121 121 121 : 121 122 122
I
g Residual Equity 0.0 0.0 0.0 0.0 02 18 25 25 20 : 10 0.0 0.0
i
@ 1
=8 Cumulative Dividends 198 314 432 553 67.6 798 920 104.1 1163 : 1284 1406 152.8
E Cumulative Infusion {116.1) {116.1) (119.0) {121.2) {121.5) {121.5) {121.5) {121.5) (1215) | (121.5) {121.7) (122.7)
'S
Net "Repayment" to Gov't (96.3) (84.7)  (758)  (659) (53.9) (41.7) 295)  (17.4) (52) i 69! 18.9 30.1
SPSPA Funding Cap 2408 240.9 240.9 240.9 240.5 240.9 2409 240.9 240.9 240.9 2409 240.9
Remaining Funding under SPSPA 1248 1248 1220 1197 119.5 1195 1185 1195 1195 1195 1193 1183
Combined GSE
“repayment” could occur
in 2020
(5 in billions)
2008-2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022
Comprehensive Income 73 8.1 8.9 9.4 9.8 10.2 98 94 9.1 8.9 9.0
g Preferred Dividend Payment 16.3 72 7.2 7.2 7.2 7.2 72 72 72 - 72 72 72
= Residual Equity 0.0 31 45 6.6 9.2 122 15.2 17.7 199 | 218 23.4 252
o [ 1
- ] I
58 Cumulative Dividends 163 235 308 380 452 525 59.7 669 | 741 | 814 88.6 95.8
i':‘. Cumulative Infusion (722) (723)  (723) (723) (72.3) (72.3) (7123)  (723) | (123) (723) (723)  (723)
Net "Repayment"” to Gov't (55.9) (488)  (a16)  (343) (27.1) (19.9) (12.6) (54) 18 | i 91, 163 23.5
i
SPSPA Funding Cap 220.5 220.6 220.6 220.6 220.6 220.6 220.6 2206 220.6 220.6 220.6 220.6
Remaining Funding under SPSPA 1483 1483 1483 1483 148.3 1483 1483 1483 1483 1483 1483 1483

Our approach is analogous to analyses by Moody’s, OMB, and Millstein.

Note: Numbers may not foot due to rounding

Confidential — Restricted 14 ;'3 FannieMae
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From: Benson, David C
<david_c_benson@fanniemae.com>

Sent: Saturday, August 11, 2012 12:16 PM

To: Bowler, Timothy

Subject: Fw: Corrected data with assumptions

Attachments: GSE model_Aug 2012.pdf

Tim: See attached. I am away on vacation this week.
Speak with you when I return. Dave.

This e-mail and its attachments are confidential and
solely for the intended addressee(s). Do not share or
use them without Fannie Mae’s approval. If received
in error, delete them and contact the sender.

From: DAVID BENSON [mailto:bensondavidc@aol.com]
Sent: Saturday, August 11, 2012 12:11 PM

To: Benson, David C

Subject: Corrected data with assumptions

This message was transmitted from Fannie Mae to you
in a secure, encrypted manner. If replying to or for-
warding this message, it is your responsibility to en-
sure this message and content is properly protected.

This message was secured by ZixCorp(R).
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Cumulative GSE Dividend Payments vs. Cumulative SPSPA Draws

$ in Billions
~ Cumulative Dividend Payments
$300 . - Cumulative SPSPA Draws
$250
§ gm“mmm
]
: : i
$200 8 :
i g H
g g
; 8 :
$150 g :
i i :
g i
$100 ¥ 3
: ; ¥
3 ]
! 3 H
! 3 £
$50 . :
3 g ;
§ §
: 5 i
i i :
2008 2009 2010 2011 2012 2013 2014 2015 2018 2017 2018 2019 w; 2021 2022
S
SPSPA Draws Less
Dividends (SB) ($14) ($104) ($131) ($147) ($133) ($117) ($100) ($80) ($61) (S41) ($22) (S2) $17  $36  $53
Residual Equity (SB) - 5 ; . $0  $1 $2 $4 $8  $10 $11  $11 89 $8 $8

Note: Figures above based on extended earnings forecast for both Fannie Mae and Freddie Mac. Forecast
incorporates actual results through May 2012 for Fannie Mae and through 2011 for Freddie Mac.

0 Confidential Commercial Information - Confidential Treatment and FOIA Exemption Requested #3 F&_’i} Hh"’%ldf*



Annual Detail of Modeled Cumulative Dividends and SPSPA Draws
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(5 in Billians) Peiiainai
2008-2011 2012 2013 2014 2015 2016 2017 2018 2019} 2020 2021 2022
Comprehensive Income 116 75 11.0 125 139 13.2 12.2 114 E 109 105 105
Preferred Dividend Payment 198 116 118 121 122 122 122 122 122 ; 122 123 125
Residual Equity 0.0 0.0 0.0 0.0 0.2 18 28 27 i3 ! os 0.0 0.0
3
Cumulative Dividends 19.8 314 432 553 67.6 798 92.1 043 116.6 ; 1288 141.1 1536
Cumulative SPSPA Draws (111.6) (116.1) (119.0) (121.2) (121.5) (121.5) (121.5) (121.5) {121.5) ; (121.5) (122.9) (124.8)
Cumulative Draws Less Dividends {91.8) (84.7) (75.8) (65.9) (53.9) {41.7) (29.4) (17.2) (49) : 73 183 288
1
SPSPA Funding Cap * 240.9 2409 2409 2408 2409 2409 2409 2409 240.9 i 2409 i 2409 2409
Remaining Funding under SPSPA 1248 1248 1219 119.2 1194 1194 1194 1194 119.4 i 1194 i 118.0 116.1
1 Draw requests related to net deficit occurring in Q4 are included in the following year. Treasury draw requests do not include the initial $1B liquidation preferer‘:o;‘o? F;nnia
Mae's senior preferred stock, for which Fannie Mae did not recelve any cash proceeds.
2 Pursuant to the amended senior preferred stock purchase agreement, cash draws attrbutable to deficils occurring in 2010-2012 do not count against the $200B funding cap.
Note: Figures from Fannie Mae July BoD corporate forecast incorporate actual results through May 2012, 2017-2022 figures are based on simplifying assumptions derived from
trends observed within the 2012-2016 horizon
(5 in Billions) ; ------ i
2008-2011 2012 2013 2014 2015 2016 2017 2018 _f 2019 2020 2021 2022
Comprehensive Income 6.7 78 8.7 9.1 9.6 8.7 84 i ¢ v d 72 6.7 6.6
Preferred Dividend Payment 163 73 73 73 73 73 73 7300 0a 73 73 73
Residual Equity 0.0 0.0 05 2.0 38 6.1 75 86 i 2.0 : 89 83 7.6
Cumulative Dividends 163 236 308 38.1 45.4 52.7 60.0 67.3 i 74.5 : 818 89.1 96.4
Cumulative SPSPA Draws ' (71.2) (71.8) (71.8) (71.8) (71.8) (71.8) (71.8) (71.8) (71.8) (71.8) (71.8) (71.8)
Cumulative Draws Less Dividends (54.9) {48.3) f41.0} (33.7} (26.4) {19.2) {11.9) (46) + 27 10.0 17.3 246
£
SPSPA Funding Cap * 2206 2211 2211 2211 2211 2211 2211 2211 : 221.1 l 2211 221.1 2211
Remaining Funding under SPSPA 149.3 1493 1493 1493 1493 1493 149.3 1493 149.3 : 1493 1493 149.3

1 Draw requests related lo nel deficit occurring in Q4 are included in the following year. Treasury draw requests do nol include the initial $18 ﬂqu-dalion preference of Freddie Mac's senior
preferred slock, for which Freddie Mac did nol receive any cash proceeds.

2 Pursuant fo the amended senior prefermed siock purchase agreement, cash draws altiibutable fo deficits occuming in 2010-2012 do nol count against the $200B funding cap.

Note: 2012-2022 figures are based on simplifying assumptions derived from Fannie Mae forecas! trends and observed relationships between key Fannie Mae and Freddie Mac pedormance

metrics. These figures incorporate aclual resulls through 2011 only,

Note: Numbers may not fool due o rounding
Confidential Commercial Information - Confidential Treatment and FOIA Exemption Requested
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Fannie Mae Annual Detail of Modeled Dividends, Draws, and Key Metrics

I lians, e e A
- 2008-2011 2012 2013 2014 2015 2016 2017 2018 2019 : 2020 a 2021 2022
Comprehensive Income 11.6 75 11.0 125 139 13.2 122 114 E 109 E 105 105
Preferred Dividend Payment 19.8 11.6 118 121 122 122 12.2 122 122 E 12200 323 125
Residual Equity 0.0 0.0 0.0 0.0 0.2 18 28 2.7 19 E 05 0.0 0.0
Cumulative Dividends 19.8 314 43.2 553 67.6 79.8 92.1 1043 1166 E 128.8 E 1411 153.6
Cumulative SPSPA Draws ' (111.6) (116.1)  (119.0)  (1212)  (1215) (121.5) (121.5) (121.5) (121.5) E (1215) § (1229)  (124.8)
Cumulative Draws Less Dividends (91.8) {84.7) (75.8) (65.9) (53.9) (41.7) (29.4) (17.2) (a9) } 73 18.3 2838
;
$PSPA Funding Cap ° 2409 2409 2409 2409 2409 240.9 2409 2409 2409 E 240.9 f 2409 240.9
Remaining Funding under SPSPA 1248 1248 1219 119.7 119.4 119.4 1194 1194 1194 | 1194 118.0 1161
B i
Market Metrics:
SF First-Lien MDO Beginning ($B) 9,418 9,409 9,511 9,680 9,794 9,983 10,193 10,426 10,681 10,962 11,269
Total Market SF Originations ($B) 1,306 1,072 1,050 1,166 1,359 1,370 1,470 1,570 1,680 1,842 2,026
Total Market SF Liquidations ($8) (1,315) (969) (881) (1,053) (1,170) (1,160) (1,238) (1314)  (1,399)  (1,535) (1,690)
SF First-Lien MDO Ending ($B) 9,409 9,511 9,680 9,794 9,983 10,193 10,426 10,681 10,962 11,269 11,605
Annual MDO Growth Rate -01% 11% 1.8% 1.2% 1.9% 21% 2.3% 2.5% 2.6% 2.8% 3.0%
: ; i
SF Acquisition Volume ($B) 589 433 385 a10 a62 466 500 534 571 626 689
SF Market Share (Acquisitions/Originations) 45% 40% 37% 35% 34% 34% 34% 34% 34% 34% 3a%
Total Mortgage Loans ($B)’ 2,921 2,845 2,780 2,751 2,753 2,819 2,909 3,019 3,149 3,314 3,516
SF Charge-Fee on New Acquisitions, net (bps)* 30 31 32 33 33 35 35 35 35 35 35
SF Effective Guaranty Fee, net (bps)** 24 25 25 26 27 29 30 31 32 33 35

1 Draw requesis related 1o net deficil occurring in Q4 are included in the following year. Treasury draw requests do not include the initial $1B liquidation preference of Fannie Mae's senior
preferred stock, for which Fannie Mae did not receive any cash proceeds.

2 Pursuant to the amended senior preferred stock purchase agreement, cash draws attributable to deficits occurring in 2010-2012 do not count against the $2008B funding cap.

3 Total Single-family and Multi-family conventional morigage credit book of business.

4 Net of Temporary Payroll Tax Cut Continuation Act (TCCA) fee of 10bps. TCCA effeclive as of Apnl 1, 2012.

5 Total guaranty fee income for the year divided by average SF credit book of business.

Note: Figures from Fannie Mae July BoD corporate forecast incorporate actual results through May 2012, 2017-2022 figures are based on simplifying assumptions derived from trends observed
within the 2012-2016 horizon.

Note: Numbe! t foot due t ding. ﬂ( LR Y B
2 @ TmBers may not oot 4e X onfidential Commercial Information - Confidential Treatment and FOIA Exemption Requested Fd FannieViae
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Freddie Mac Annual Detail of Modeled Dividends, Draws, and Key Metrics
R e e s S e e e e i R s

o
i

in Biltion
RS 2008-2011 2012 2013 2014 2015 2016 2017 2018 l 2019 % 2020 2021 2022
Comprehensive Income 6.7 78 8.7 9.1 96 87 84 i 7.7 : 72 6.7 6.6
Preferred Dividend Payment 163 73 73 73 73 73 T3 73 : 73 73 73 73
Residual Equity 0.0 0.0 05 2.0 338 6.1 75 86 i 9.0 89 83 7.6
3
Cumulative Dividends 16.3 236 308 38.1 45.4 52.7 60.0 673 ; 74.5 81.8 89.1 96.4
Cumulative SPSPA Draws ' (71.2) (71.8) (71.8) (71.8) (71.8) (71.8) (71.8) (71.8) : {71.8) (71.8) (71.8) (71.8)
Cumulative Draws Less Dividends (54.9) (48.3) {41.0) (33.7) {26.4) (19.2) {11.9) {4.6) { 2.7 10.0 17.3 246
1
SPSPA Funding Cap * 2206 2211 221.1 2211 2211 221.1 2211 221.1 i 2211 2211 2211 2211
Remaining Funding under SPSPA 1493 1493 1493 1493 1493 1493 1493 1483 ;“!;4‘9;3_‘ 149.3 1493 1493
Market Metrics:
SF First-Lien MDO Beginning [58) 9,418 9,409 9,511 9,680 9,794 9,983 10,193 10,426 10,681 10,962 11,269
Total Market SF Originations ($B) 1,306 1,072 1,050 1,166 1,359 1370 1,470 1570 1,680 1,842 2,026
Total Market SF Liquidations ($B) (1,315) {969) (881) {1,053) (1,170) (1,160) (1,238) (1,314) (1,399) {1,535) {1,690)
SF First-Lien MDO Ending ($B) 9,409 9,511 9,680 9,794 9,983 10,193 10,426 10,681 10,962 11,269 11,605
Apnnual MDO Growth Rate 0.1% 1.1% 1.8% 12% 19% 21% 2.3% 25% 26% 2.8% 3.0%
Enterprise Matrics:
SF Acquisition Volume ($B8) 331 232 209 227 259 260 279 298 319 3so 385
SF Market Share (Acquisitions/Originations) 25% 22% 20% 19% 19% 19% 19% 19% 19% 19% 19%
Total Mortgage Loans ($8)’ 1,781 1,734 1,695 1,677 1,678 1,680 1,701 1,738 1,790 1,865 1,964
SF Effective Guaranty Fee, net (bps)** 21 22 23 24 25 27 29 30 31 32 34

1 Draw requesis related to net deficit occurring in Q4 are included in the following year, Treasury draw requests do nol include the Initial $1B liquidation preference of Freddie Mac's senior preferred
stock, for which Freddie Mac did not receive any cash proceeds.
2 Pursuant to the amended senior preferred slock purchase agreemenl, cash draws attribulable lo deficils occurring in 2010-2012 do not count against the $200B funding cap.

3 Total Single-family and Multi-family conventional mortgage credit book of business.

4 Freddie Mac does not disclose SF charged fees. As a resull, the forecast of guaranty fee income is based on the forecast for Fannie Mae's effective guaranty fees, adjusted for the observed
relationship between Freddie Mac and Fannie Mae historically. This is also presented nel of the Temporary Payroll Tax Cul Conlinuation Act (TCCA) fee of 10bps. TCCA effective as of April 1, 2012,
5 Total guaranty fee income for the year divided by average SF credit book of business.

Note: 2012-2022 figures are based on simplifying assumptions derived from Fannie Mae forecast trends and observed relalionships between key Fannie Mae and Freddie Mac performance metrics.
These figures incorporale aclual resulls through 2011 only.

MNote: Numbers may nol foot due to rounding. m . ;
3 Confidential Commercial Information - Confidential Treatment and FOIA Exemption Requested Pon F&ﬁii?ii:’-@i&(‘
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IN THE UNITED STATES COURT
OF FEDERAL CLAIMS
NO. 13-465 C
(FILED FEBRUARY 26, 2014)

- X

FAIRHOLME FUNDS, INC,,

ET AL RCFC 12(b);
Vs RCFC 12(b)(6);
: RCFC 56(d)

THE UNITED STATES

ORAL DEPOSITION OF
MS. SUSAN MCFARLAND

HOUSTON, TEXAS
JULY 15TH, 2015
10:01 A.M.

* * &

[44] Q. (BY MR. THOMPSON) Did you think it
was the effective nationalization of the companies?

MR. LAUFGRABEN: Objection; form.
MR. BARTOLOMUCCI: Objection; form.

A. No, Ididn’t view it as nationalizing. It borders
on that; I can see.

But I had, shortly before that, had [45] a meeting
with Treasury whereby we reviewed our forecasts. I
had expressed a view that I believed we were now in a
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sustainable profitability, that we would be able to de-
liver sustainable profits over time. I even mentioned
the possibility that it could get to a point in the not-so-
distant future where the factors might exist whereby
the allowance on the deferred tax asset would be re-
leased. We were not there yet, but, you know, you could
see positive things occurring.

So when the amendment went into place, part of
my reaction was they did that in response to my com-
munication of our forecasts and the implication of
those forecasts, that it was probably a desire not to al-
low capital to build up within the enterprises and not
to allow the enterprises to recapitalize themselves.

* * &

[58] Q. Okay. And when you say that you would
have had dialogue with people at FHFA about the de-
ferred tax assets, with who would you have had the di-
alogue?

Would that have been Mario Ugoletti?

MR. LAUFGRABEN: Object to the form of
the question; vagueness as to time period.

A. Yeah.

So early on, it’s probably through the Chief Ac-
countant’s office of the FHFA, because it is a technical
accounting matter.

Q. And do you happen to recall —

A. Ican pick him out of a lineup.
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Q. Okay. We’ll show you some names later on.

A. 1tell you, I ask me a number, I can probably
give it to you. Peoples names . . .

It would have started there. Eventually there were
conversations with Director DeMarco and key direct
reports of his, but that — the — those — the [59] DeMarco
conversations occurred when we were actually in the
serious mode of potentially — we were looking — we did
a full analysis at the end of the second quarter; no re-
lease. We did a full analysis at the end of the third
quarter; no release.

When we were doing the analysis for the fourth
quarter of 2012, we started to get to a point where we
were tipping towards release, and that’s when I began
to have conversations with more senior folks at FHFA
on it. But they were already aware of the statement
that I made to Treasury. I mean, in general, I put it on
people’s radar screens that it’s something that could
happen in the not-so-distant future.

I will say that I believe Mary Miller asked me in
this meeting about how large would it be and did I
have any idea of when.

Q. Yeah.

A. And I believe my response was around 50 bil-
lion, but that could be larger or smaller depending
upon when. The further out in time it is, the smaller it
probably would be. It is part of the evidence that it
might be good.
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So the further out in time that it would be re-
leased, the smaller the release size would be. But I said
probably in the [60] 50-billion-dollar range and proba-
bly sometime mid 2013 at that time when I met with
them late July, early August 2012.

But I said we had not done a real in-depth analy-
sis, so I was just kind of giving her kind of my off-the-
cuff perspective in the moment.

Q. And FHFA was on notice that you had sent
this message to Treasury?

A. Yes.
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AGENDA
May 29, 2012 Meeting

Treasury, KPMG, and Grant Thornton

New Valuation Issues

Taxation of the GSEs

Returning the deferred tax asset to the GSE
balance sheets

Impact of the allocation of the g-fee increase
to fund payroll taxes

Principal reduction/modifications

Other policy announcements or changes

May 29 — Meeting with Treasury, KPMG, and
Grant Thornton

May 29-June 1 — Obtain copies of the most re-
cent GSE forecasts

June 4-12 — Initial meetings with the GSEs
Review the GSE-prepared forecasts

Meet with members of the GSEs’ fore-
casting staff to walk through the mechan-
ics of their modeling process

c. Communicate expectations of require-
ments from the GSEs to complete our
task
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i. forecasting methodologies

ii. forecast of the anticipated Liquidity
Commitment drawdown at Septem-
ber 30 (no later than October 16)

iii. number of outstanding common
shares at September 30, 2012 (Octo-
ber 3)

iv. projected tax payments
v. treatment of deferred tax asset
d. Participants:
i. FHFA
ii. GSE forecasting teams
iii. Treasury Domestic Finance
iv. Representative from Treasury DCFO
v. Representative from Treasury OIG
vi. Grant Thornton

June 29 — Circulate an outline of the required
data sources and the methodologies to be used
to

a. value the Common Stock Warrants
b. value the Senior Preferred Shares

calculate the Liquidity Commitment

e

e

Recipients:
i. Treasury DCFO
ii. Treasury OIG
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iii. Treasury Domestic Finance
iv. KPMG

Week of July 9-13 — Conference call to discuss
progress toward preparation of the draft mod-
els with placeholder figures

a. Participants:
i. Treasury DCFO
ii. Treasury OIG
iii. Treasury Domestic Finance
iv. KPMG
v. Grant Thornton

July 19 — Circulate copies of the two GSE
models and a draft report for one of the GSEs
with placeholder figures based on recent fore-
casts

Senior Preferred Shares valuation

Liquidity Commitment calculation
c. Recipients:

i. Treasury DCFO

ii. Treasury OIG

iii. Treasury Domestic Finance

iv. KPMG

Week of August 6-10 — Meeting to discuss
placeholder models and report

a. Participants:
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11.

12.
13.

14.
15.
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i. Treasury DCFO

ii. Treasury OIG

iii. Treasury Domestic Finance
iv. KPMG

v. Grant Thornton

September 14 — Obtain GSE-provided stress
tests from FHFA; check-in conference call

September 21 — Check-in conference call
September 28 — Check-in conference call

October 3-10 — Receive from the GSEs the
number of outstanding common shares

October 5 — Check-in conference call

October 8-15 — Circulate the Common Stock
Warrants valuation reports for Fannie Mae
and Freddie Mac with September 30, 2012 in-
formation. [This deadline is subject to the
availability of the number of outstand-

ing common shares from each of the
GSEs.]

a. Recipients:
i. Treasury DCFO
ii. Treasury OIG
iii. KPMG
October 12 — Check-in conference call

October 16 — Receive from the GSEs the fore-
casted drawdowns at September 30, 2011
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17.

18.
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October 17 — Conference call to discuss GSE
forecasted drawdowns as of September 30

a. Participants:
i. Treasury DCFO
ii. Treasury Domestic Finance
iii. Grant Thornton

October 22- Circulate the Liquidity Commit-
ment calculation memos for Fannie Mae and
Freddie Mac with September 30, 2011 infor-
mation. [This deadline is subject to the
timely availability of the stress tests pro-
vided by the GSEs to FHFA and the GSE-
forecasted draws for the quarter ending
September 30.]

a. Recipients:

i. Treasury DCFO

ii. Treasury OIG

iii. KPMG
October 25 — Circulate the Senior Preferred
Shares valuation reports for Fannie Mae and
Freddie Mac with September 30, 2012 infor-
mation. [This deadline is subject to the
timely availability of the stress tests pro-
vided by the GSEs to FHFA and the GSE-

forecasted draws for the quarter ending
September 30.]

a. Recipients:

i. Treasury DCFO



19. October 26 — Check-in conference call to pro-
vide final valuation figures to be included in

20.

21.
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ii. Treasury OIG
iii. KPMG

the financial statements

October 29 — Final reports due to Treasury

a.

October 31 — Treasury DCFO-AIC records the

Common Stock Warrants valuation
Fannie Mae

Common Stock Warrants valuation
Freddie Mac

Senior Preferred Shares wvaluation
Fannie Mae

Senior Preferred Shares valuation
Freddie Mac

Liquidity Commitment calculation
Fannie Mae

Liquidity Commitment calculation
Freddie Mac

valuation and calculation results
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BRIEFING MEMORANDUM FOR UNDER SEC-
RETARY MILLER

Event: Meetings with Freddie Mac and Fan-
nie Mae Management Teams
Date/LLoc: Freddie Mac — August 9, 2012 at 11:00

AM, DIP Room
Fannie Mae — August 9, 2012 at 2:00 PM,
DIP Room

Press: Closed

From: Timothy Bowler, Deputy Assistant Secre-

tary for Capital Markets

Attached below are several key questions and areas for
discussion we believe you should raise during your
meetings with the Fannie Mae and Freddie Mac man-
agement teams tomorrow. Both Enterprises also plan
to provide you with a status update on their financial
position, including the most recent earnings results as
well as human capital conditions at the GSEs.

KEY QUESTIONS/TOPICS TO DISCUSS
DISCUSS AT BOTH MEETINGS

Earnings

e We should receive an update on the GSEs’
near and long-term financial forecasts, includ-
ing additional forecasted PSPA draws in Q3
and Q4, expectations for future capital re-
serve takings or reserve releases, and poten-
tial increases in the delinquency rates on the
GSEs’ post-2008 books of business. We would
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also like to know how quickly they forecast re-
leasing credit reserves and when they expect
their reserve balances to stabilize.

We would like the management teams to ex-
plain how each Enterprise utilizes derivatives
to hedge their books of business and which
holdings are the most volatile.

We would like to know approximately how
much of the reduction in credit losses this past
quarter arose from the recent rise in home
prices verses other factors. Do they foresee ad-
ditional credit loss reductions in the third and
fourth quarters?

Both Enterprises recently decreased their
debt issuance in the market (Debt outstand-
ing at Fannie decreased 11% YTD; Freddie de-
creased 13% YTD). We would like to know
what feedback they have received from mar-
ket participants on this change.

From the first to the second quarter, the over-
all single-family serious delinquency rates at
both Enterprises declined. We would like to
know whether they anticipate continued de-
clines in this figure in the third and fourth
quarters.

Management and sale of non-performing loans

Treasury is supportive of reducing risk on the
GSEs’ balance sheets and finding ways to
transfer servicing of NPLs from poorer per-
forming servicers to special servicers as well
as potentially executing outright sales. We
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would like to know what hurdles they see as
that may prevent this effort from moving for-
ward.

Single securitization platform & single secu-
rity effort

We would like a general update on how dis-
cussions are proceeding with FHFA and how
Treasury can help to move the single securit-
ization platform initiative forward.

DISCUSS WITH FREDDIE MAC ONLY

Credit risk syndication

FHFA is preparing directives to the GSEs re-
garding a data release and transaction that
will likely take place in Q4 Freddie expressed
concern this initiative will not be profitable in
the near term and may cost taxpayers money.
They also expressed concern with releasing
loan level information to the market.

Treasury fully supports FHFA’s credit risk
syndication efforts and the release of ade-
quate loan level information. We believe re-
leasing this information is not only helpful for
GSE risk syndication, but also for helping re-
start the private securitization markets. We
also believe credit risk syndication efforts
should be programmatic and not a single one-
off transaction (Freddie Mac would like to
start with one and may not commit to more).
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e We would like to see whether Freddie would
be able to move forward with an August an-
nouncement of the program initiative and
loan level data release so that a pilot transac-
tion can be completed in Q4.

REO-to-rental financing

e FHFA recently denied Freddie Mac’s request
to develop a debt guarantee pilot program to
support scattered-site single family rental in-
vestment and long-term management. We
would like to know how they plan to respond
to FHFA’s decision.

Human capital concerns

e We would like to know what the plans are for
staff retention, new hiring and the progress of
rebuilding the broader team at Freddie Mac.

e Freddie also recently announced a series of
structural/personnel changes to their various
lines of business. We would like to know how
they believe this will improve efficiencies at
the Enterprise and if Treasury should be
aware of any further management changes
that may occur in the near future.

DISCUSS WITH FANNIE MAE ONLY

Earnings

e The number of loan modifications and repay-
ment plans/forbearances at Fannie decreased
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substantially this past quarter. We would like
to know the main reason for this decline.

Future REO-to-rental efforts

e We would like to get an update on Fannie
Mae’s plans for additional bulk REO sales.
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[SEAL]

DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

December 20, 2010

ACTION MEMORANDUM FOR SECRETARY
GEITHNER

FROM: Jeffrey A. Goldstein
Under Secretary for Domestic Finance

[JGI

SUBJECT: Periodic Commitment Fee for GSE Pre-
ferred Stock Purchase Agreements
(PSPAs)

Recommendation

That you waive the Periodic Commitment Fee (PCF)
for 2011 and reconsider next year.

TFG Approve ___ Disapprove ___ Let’s Discuss

Background:

e The amended PSPA agreements between
Treasury and GSEs specify that a Periodic
Commitment Fee (PCF) be set by December
31, 2010.

e The date for setting the PCF was previously
moved from December 31, 2009 to December
31, 2010 as part of the broader amendments
to the PSPAs on December 24, 2009. There-
fore, no PCF has been set or paid to date.
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e Treasury may waive the PCF for one year at
a time in its sole discretion based on adverse
conditions in the mortgage market

e The PCF is to be mutually agreed to by Treas-
ury and FHFA, in consultation with the Fed-
eral Reserve. The PCF was designed to fully
compensate Treasury for providing its ongo-
ing financial commitment.

Considerations:
Reasons to Waive the PCF for 2011

Housing markets remain fragile

e Private capital has yet to return to the market

o

Fannie Mae, Freddie Mac, and FHA/
GNMA currently account for over 95% of
mortgage originations — the historic aver-
age is around 40%

The spread between prime jumbos and
conforming mortgages is still elevated
and is currently around 100 basis points
— the historic average is closer to 20 basis
points

Since September 2008, there has only
been one private label new issue securiti-
zation to come to the market (Redwood
Sequoia deal)

e Nearly 11 million borrowers are underwater
on their mortgages
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Mortgage delinquency rates remain elevated
(5.2% for prime, 36.5% for subprime, and
11.9% for FHA)

Foreclosure starts and completions remain el-
evated

Given the size of current GSE draws, imposing
a PCF would only lead to increased Treasury
draws and not generate increased return for the
taxpayer

According to the FHFA stress tests in the base
case, both GSEs are expected to require addi-
tional draws through the end of 2011 to cover
net income losses and required dividend pay-
ments (although projected draws are < $1 bil-
lion for Freddie Mac in Q3 and Q4) (see
appendix)

Other than timing, no real additional taxpayer
value is created

Even if the GSEs generated positive surplus
of net income after dividends, that surplus can
be used to offset potential draws in future
quarters

Potentially confusing message to the market

Last year we stated that the fragility of the
housing market was one of the rationales for
postponing setting the commitment fee; by
setting the fee this year (at any level), we
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could be viewed as implicitly making an af-
firmative statement on the health of the hous-
ing market

Waiving the PCF for 2011 preserves full option-
ality to set the PCF next year if housing markets
are more stable and if the GSEs are generating
positive net income in excess of their dividend
commitments

Reasons to Set the PCF

e Makes clear the Administration’s commit-
ment to ensure existing common equity hold-
ers will not have access to any positive
earnings from the GSEs in the future

e Illustrates further commitment to recouping
taxpayer support

If you decided to set the PCF, there are two po-
tential options:

Option 1 — Set the PCF as a percentage of the liquida-
tion preference of the outstanding preferred stock

Option 2 — Set the PCF equal to any generated positive
net income (subject to further legal review)

These would have to be mutually agreed by FHFA in
consultation with the Federal Reserve
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U.S. DEPARTMENT OF THE TREASURY
Press Center

Treasury Department Announces Further Steps
to Expedite Wind Down of Fannie Mae and Fred-
die Mac

8/17/2012

Modifications to Preferred Stock Purchase
Agreements Will Make Sure That Every Dollar
of Earnings Fannie Mae and Freddie Mac
Generate Will Benefit Taxpayers

Announcement Will Support the Continued
Flow of Mortgage Credit during a Responsible
Transition to a Reformed Housing Finance Market

WASHINGTON - The U.S. Department of the Treas-
ury today announced a set of modifications to the Pre-
ferred Stock Purchase Agreements (PSPAs) between
the Treasury Department and the Federal Housing Fi-
nance Agency (FHFA) as conservator of Fannie Mae
and Freddie Mac (the Government Sponsored Enter-
prises or GSEs) that will help expedite the wind down
of Fannie Mae and Freddie Mac, make sure that every
dollar of earnings each firm generates is used to bene-
fit taxpayers, and support the continued flow of mort-
gage credit during a responsible transition to a
reformed housing finance market.

“With today’s announcement, we are taking the next
step toward responsibly winding down Fannie Mae
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and Freddie Mac, while continuing to support the nec-
essary process of repair and recovery in the housing
market,” said Michael Stegman, Counselor to the Sec-
retary of the Treasury for Housing Finance Policy. “As
we continue to work toward bi-partisan housing fi-
nance reform, we are committed to putting in place
measures right now that support continued access to
mortgage credit for American families, promote a re-
sponsible transition, and protect taxpayer interests.”

The modifications to the PSPAs announced today are
consistent with FHFA’s strategic plan for the conser-
vatorship of Fannie Mae and Freddie Mac that it re-
leased in February 2012. The modifications include the
following key components:

Accelerated Wind Down of the Retained Mort-

gage Investment Portfolios at Fannie Mae and
Freddie Mac

The agreements require an accelerated reduction of
Fannie Mae and Freddie Mac’s investment portfolios.
Those portfolios will now be wound down at an annual
rate of 15 percent — an increase from the 10 percent
annual reduction required in the previous agreements.
As a result of this change, the GSEs’ investment port-
folios must be reduced to the $250 billion target set in
the previous agreements four years earlier than previ-
ously scheduled.
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Annual Taxpaver Protection Plan

To support a thoughtfully managed wind down, the
agreements require that on an annual basis, each GSE
will — under the direction of their conservator, the Fed-
eral Housing Finance Agency — submit a plan to Treas-
ury on its actions to reduce taxpayer exposure to
mortgage credit risk for both its guarantee book of
business and retained investment portfolio.

Full Income Sweep of All Future Fannie Mae
and Freddie Mac Earnings to Benefit Taxpay-
ers for Their Investment

The agreements will replace the 10 percent dividend
payments made to Treasury on its preferred stock in-
vestments in Fannie Mae and Freddie Mac with a
quarterly sweep of every dollar of profit that each firm
earns going forward.

This will help achieve several important objectives, in-
cluding:

e Making sure that every dollar of earnings
that Fannie Mae and Freddie Mac generate
will be used to benefit taxpayers for their in-
vestment in those firms.

e Ending the circular practice of the Treasury
advancing funds to the GSEs simply to pay
dividends back to Treasury.

e Acting upon the commitment made in the Ad-
ministration’s 2011 White Paper that the
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GSEs will be wound down and will not be al-
lowed to retain profits, rebuild capital, and re-
turn to the market in their prior form.

Supporting the continued flow of mortgage
credit by providing borrowers, market partic-
ipants, and taxpayers with additional confi-
dence in the ability of the GSEs to meet their
commitments while operating under conser-
vatorship.

Providing greater market certainty regarding
the financial strength of the GSEs.




328a

THIRD AMENDMENT TO AMENDED
AND RESTATED SENIOR PREFERRED
STOCK PURCHASE AGREEMENT

THIRD AMENDMENT dated as of August 17,
2012, to the AMENDED AND RESTATED SENIOR
PREFERRED STOCK PURCHASE AGREEMENT
dated as of September 26, 2008, between the UNITED
STATES DEPARTMENT OF THE TREASURY (“Pur-
chaser”), and FEDERAL NATIONAL MORTGAGE
ASSOCIATION (“Seller”), acting through the Federal
Housing Finance Agency (the “Agency”) as its duly ap-
pointed conservator (the Agency in such capacity,
“Conservator”).

Background

A. Purchaser and Seller have heretofore entered
into the Amended and Restated Senior Preferred Stock
Purchase Agreement dated as of September 26, 2008
(the “Amended and Restated Agreement”).

B. In the Amended and Restated Agreement,
Purchaser committed itself to provide to Seller, on the
terms and conditions provided in the Amended and Re-
stated Agreement, immediately available funds in an
amount as determined from time to time as provided
in the Amended and Restated Agreement, but in no
event in an aggregate amount exceeding

$100,000,000,000.

C. In consideration for Purchaser’s commitment,
Seller agreed to sell, and did sell, to Purchaser
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1,000,000 shares of senior preferred stock, in the form
of the Variable Liquidation Preference Senior Pre-
ferred Stock of Seller attached as Exhibit A to the
Amended and Restated Agreement, with an initial lig-
uidation preference equal to $1,000 per share.

D. The Amended and Restated Agreement pro-
vides that the aggregate liquidation preference of the
outstanding shares of senior preferred stock shall be
automatically increased by an amount equal to the
amount of each draw under Purchaser’s funding com-
mitment, and the senior preferred stock sold by Seller
to Purchaser provides that the senior preferred stock
shall accrue dividends at the annual rate per share
equal to 10 percent on the then-current liquidation
preference.

E. Purchaser and Seller have heretofore entered
into the Amendment dated as of May 6, 2009, to the
Amended and Restated Agreement (the “First Amend-

ment”).

F. In the First Amendment, Purchaser increased
to $200,000,000,000 the maximum aggregate amount
permitted to be provided to Seller under the Amended
and Restated Agreement, and amended the terms of
the Amended and Restated Agreement in certain other
respects.

G. Purchaser and Seller have heretofore entered
into the Second Amendment dated as of December 24,
2009, to the Amended and Restated Agreement (the
“Second Amendment”).
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H. In the Second Amendment, Purchaser modi-
fied the maximum aggregate amount permitted to be
provided to Seller under the Amended and Restated
Agreement, as previously amended, by replacing the
fixed maximum aggregate amount with the new for-
mulaic maximum amount specified therein, and
amended the terms of the Amended and Restated
Agreement, as previously amended, in certain other re-
spects.

I. Purchaser and Seller are each authorized to
enter into this Third Amendment to the Amended and
Restated Agreement (“this Third Amendment”) that (1)
includes an agreement by Seller to modify the dividend
rate provision of the senior preferred stock sold by
Seller to Purchaser, and (ii) amends the terms of the
Amended and Restated Agreement, as previously
amended, in certain other respects.

THEREFORE, for and in consideration of the mu-
tual agreements herein contained and for other good
and valuable consideration, the receipt and sufficiency
of which is hereby acknowledged, Purchaser and Seller
agree as follows:

Terms and Conditions

1. Definitions.

Capitalized terms used and not defined in this
Third Amendment shall have the respective meanings
given such terms in the Amended and Restated Agree-
ment, as amended by the First Amendment and the
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Second Amendment (the Amended and Restated
Agreement, as amended by the First Amendment and
the Second Amendment, being the “Existing Agree-
ment”).

2. Amendment to Paragraph 2(a) of Senior
Preferred Stock (Relating to Dividend Pay-
ment Dates and Dividend Periods).

With respect to the Certificate of Designation of
Terms of Variable Liquidation Preference Senior Pre-
ferred Stock, Series 2008-2, dated September 7, 2008
(the “Senior Preferred Stock Certificate”), sold by Seller
to Purchaser and purchased by Purchaser from Seller,
Seller agrees either to amend the existing paragraph
2(a) of the Senior Preferred Stock Certificate, or to is-
sue a replacement Senior Preferred Stock Certificate,
in either case so that, by not later than September 30,
2012, paragraph 2(a) reads as follows:

(a) For each Dividend Period from the
date of the initial issuance of the Senior Pre-
ferred Stock through and including December
31, 2012, holders of outstanding shares of
Senior Preferred Stock shall be entitled to re-
ceive, ratably, when, as and if declared by the
Board of Directors, in its sole discretion, out of
funds legally available therefor, cumulative
cash dividends at the annual rate per share
equal to the then-current Dividend Rate on
the then-current Liquidation Preference. For
each Dividend Period from January 1, 2013,
holders of outstanding shares of Senior Pre-
ferred Stock shall be entitled to receive,
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ratably, when, as and if declared by the Board
of Directors, in its sole discretion, out of funds
legally available therefor, cumulative cash
dividends in an amount equal to the then-
current Dividend Amount. Dividends on the
Senior Preferred Stock shall accrue from but
not including the date of the initial issuance
of the Senior Preferred Stock and will be pay-
able in arrears when, as and if declared by the
Board of Directors quarterly on March 31,
June 30, September 30 and December 31 of
each year (each, a “Dividend Payment Date”),
commencing on December 31, 2008. If a Divi-
dend Payment Date is not a “Business Day,”
the related dividend will be paid not later
than the next Business Day with the same
force and effect as though paid on the Divi-
dend Payment Date, without any increase to
account for the period from such Dividend
Payment Date through the date of actual pay-
ment. “Business Day” means a day other than
(i) a Saturday or Sunday, (ii) a day on which
New York City banks are closed, or (iii) a day
on which the offices of the Company are
closed.

If declared, the initial dividend will be for
the period from but not including the date of
the initial issuance of the Senior Preferred
Stock through and including December 31,
2008. Except for the initial Dividend Payment
Date, the “Dividend Period” relating to a Div-
idend Payment Date will be the period from
but not including the preceding Dividend Pay-
ment Date through and including the related
Dividend Payment Date. For each Dividend
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Period from the date of the initial issuance of
the Senior Preferred Stock through and in-
cluding December 31, 2012, the amount of div-
idends payable on the initial Dividend
Payment Date or for any Dividend Period
through and including December 31, 2012,
that is not a full calendar quarter shall be
computed on the basis of 30-day months, a
360-day year and the actual number of days
elapsed in any period of less than one month.
For the avoidance of doubt, for each Dividend
Period from the date of the initial issuance of
the Senior Preferred Stock through and in-
cluding December 31, 2012, in the event that
the Liquidation Preference changes in the
middle of a Dividend Period, the amount of
dividends payable on the Dividend Payment
Date at the end of such Dividend Period shall
take into account such change in Liquidation
Preference and shall be computed at the Div-
idend Rate on each Liquidation Preference
based on the portion of the Dividend Period
that each Liquidation Preference was in ef-
fect.

3. Amendment to Paragraph 2(c) of Senior
Preferred Stock (Relating to Dividend Rate
and Dividend Amount).

With respect to the Senior Preferred Stock Certif-
icate sold by Seller to Purchaser and purchased by Pur-
chaser from Seller, Seller agrees either to amend the
existing paragraph 2(c) of the Senior Preferred Stock
Certificate, or to issue a replacement Senior Preferred
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Stock Certificate, in either case so that, effective Sep-
tember 30, 2012, paragraph 2(c) reads as follows:

(¢) For each Dividend Period from the
date of the initial issuance of the Senior Pre-
ferred Stock through and including December
31, 2012, “Dividend Rate” means 10.0%; pro-
vided, however, that if at any time the Com-
pany shall have for any reason failed to pay
dividends in cash in a timely manner as re-
quired by this Certificate, then immediately
following such failure and for all Dividend Pe-
riods thereafter until the Dividend Period fol-
lowing the date on which the Company shall
have paid in cash full cumulative dividends
(including any unpaid dividends added to the
Liquidation Preference pursuant to Section 8)
the “Dividend Rate” shall mean 12.0%.

For each Dividend Period from January 1,
2013, through and including December 31,
2017, the “Dividend Amount” for a Dividend
Period means the amount, if any, by which the
Net Worth Amount at the end of the immedi-
ately preceding fiscal quarter, less the Appli-
cable Capital Reserve Amount, exceeds zero.
For each Dividend Period from January 1,
2018, the “Dividend Amount” for a Dividend
Period means the amount, if any, by which the
Net Worth Amount at the end of the immedi-
ately preceding fiscal quarter exceeds zero. In
each case, “Net Worth Amount” means (i) the
total assets of the Company (such assets ex-
cluding the Commitment and any unfunded
amounts thereof) as reflected on the balance
sheet of the Company as of the applicable date
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set forth in this Certificate, prepared in ac-
cordance with GAAP, less (i1) the total liabili-
ties of the Company (such liabilities excluding
any obligation in respect of any capital stock
of the Company, including this Certificate), as
reflected on the balance sheet of the Company
as of the applicable date set forth in this Cer-
tificate, prepared in accordance with GAAP.
“Applicable Capital Reserve Amount” means,
as of any date of determination, for each Div-
idend Period from January 1, 2013, through
and including December 31, 2013,
$3,000,000,000; and for each Dividend Period
occurring within each 12-month period there-
after, $3,000,000,000 reduced by an equal
amount for each such 12-month period
through and including December 31, 2017, so
that for each Dividend Period from January 1,
2018, the Applicable Capital Reserve Amount
shall be zero. For the avoidance of doubt, if the
calculation of the Dividend Amount for a Div-
idend Period does not exceed zero, then no
Dividend Amount shall accrue or be payable
for such Dividend Period.

4. Amendment to Section 3.2 (Relating to the
Periodic Commitment Fee).

Section 3.2 of the Existing Agreement is hereby
amended to read as follows:

3.2. Periodic Commitment Fee. (a) Com-
mencing March 31, 2011, Seller shall pay to
Purchaser quarterly, on the last day of March,
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June, September and December of each calen-
dar year (each a “Periodic Fee Date”), a peri-
odic commitment fee (the “Periodic
Commitment Fee”). The Periodic Commit-
ment Fee shall accrue from January 1, 2011.

(b) The Periodic Commitment Fee is in-
tended to fully compensate Purchaser for the
support provided by the ongoing Commitment
following December 31, 2010. The amount of
the Periodic Commitment Fee shall be set not
later than December 31, 2010 with respect to
the ensuing five-year period, shall be reset
every five years thereafter and shall be deter-
mined with reference to the market value of
the Commitment as then in effect. The
amount of the Periodic Commitment Fee shall
be mutually agreed by Purchaser and Seller,
subject to their reasonable discretion and in
consultation with the Chairman of the Fed-
eral Reserve; provided, that Purchaser may
waive the Periodic Commitment Fee for up to
one year at a time, in its sole discretion, based
on adverse conditions in the United States
mortgage market.

(c) At the election of Seller, the Periodic
Commitment Fee may be paid in cash or by
adding the amount thereof ratably to the liq-
uidation preference of each outstanding share
of Senior Preferred Stock so that the aggre-
gate liquidation preference of all such out-
standing shares of Senior Preferred Stock is
increased by an amount equal to the Periodic
Commitment Fee. Seller shall deliver notice of
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such election not later than three (3) Business
Days prior to each Periodic Fee Date. If the
Periodic Commitment Fee is not paid in cash
by 12:00 pm (New York time) on the applica-
ble Periodic Fee Date (irrespective of Seller’s
election pursuant to this subsection), Seller
shall be deemed to have elected to pay the Pe-
riodic Commitment Fee by adding the amount
thereof to the liquidation preference of the
Senior Preferred Stock, and the aggregate lig-
uidation preference of the outstanding shares
of Senior Preferred Stock shall thereupon be
automatically increased, in the manner con-
templated by the first sentence of this section,
by an aggregate amount equal to the Periodic
Commitment Fee then due.

(d) Notwithstanding anything to the
contrary in paragraphs (a), (b), or (c) above,
and in consideration of the modification made
to the Senior Preferred Stock effective Sep-
tember 30, 2012, for each quarter commencing
January 1, 2013, and continuing for as long as
paragraph 2 of the Senior Preferred Stock re-
mains in form and content substantially the
same as the form and content of the Senior
Preferred Stock in effect on September 30,
2012, no Periodic Commitment Fee shall be
set, accrue, or be payable.
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5. Amendment to Section 5.4 (Relating to

Transfer of Assets).

Section 5.4 of the Existing Agreement is hereby
amended to read as follows:

5.4. Transfer of Assets. Seller shall not,
and shall not permit any of its subsidiaries to,
in each case without prior written consent of
Purchaser, sell, transfer, lease or otherwise
dispose of (in one transaction or a series of re-
lated transactions) all or any portion of its as-
sets (including Equity Interests in other
persons, including subsidiaries), whether now
owned or hereafter acquired (any such sale,
transfer, lease or disposition, a “Disposition”),
other than Dispositions for fair market value:

(a) to a limited life regulated entity
(“LLRE”) pursuant to Section 1367() of the
FHE Act;

(b) of assets and properties in the ordi-
nary course of business, consistent with past
practice;

(c) of assets and properties having fair
market value individually or in aggregate less
than $250,000,000 in one transaction or a se-
ries of related transactions;

(d) in connection with a liquidation of
Seller by a receiver appointed pursuant to
Section 1367(a) of the FHE Act;

(e) of cash or cash equivalents for cash
or cash equivalents; or
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(f) to the extent necessary to comply
with the covenant set forth in Section 5.7 be-
low.

6. Amendment to Section 5.7 (Relating to
Owned Mortgage Assets).

Section 5.7 of the Existing Agreement is hereby
amended to read as follows:

5.7. Mortgage Assets. Seller shall not
own, as of any applicable date, Mortgage As-
sets in excess of (i) on December 31, 2012,
$650 billion, or (ii) on December 31 of each
year thereafter, 85.0% of the aggregate
amount of Mortgage Assets that Seller was
permitted to own as of December 31 of the im-
mediately preceding calendar year; provided,
that in no event shall Seller be required under
this Section 5.7 to own less than $250 billion
in Mortgage Assets.

7. Amendment to Section 5 (Adding New Sec-
tion 5.11 Relating to “Annual Risk Manage-

ment Plans”).

Section 5 of the Existing Agreement is hereby
amended by inserting after section 5.10 the following:

5.11. Annual Risk Management Plans.
Not later than December 15, 2012, and not
later than December 15 of each year thereaf-
ter while Seller remains in conservatorship
pursuant to Section 1367 of the FHE Act,
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Seller shall, under the direction of Conserva-
tor, deliver a risk management plan to Pur-
chaser. Each annual risk management plan
shall set out Seller’s strategy for reducing its
enterprise-wide risk profile and shall de-
scribe, in reasonable detail, the actions Seller
will take, to reduce both the financial and op-
erational risk associated with each reportable
business segment of Seller. Plans delivered
subsequent to December 15, 2012 shall also
include an assessment of Seller’s performance
relative to the planned actions described in
the prior year’s plan. The submission of an-
nual risk management plans under this sec-
tion shall not in any way limit or affect the
Agency in any of its capacities to carry out its
statutory responsibilities, including but not
limited to providing direction to and oversight
of Seller.”

8. Existing Agreement to Continue, as Amended.

Except as expressly modified by this Third
Amendment, the Existing Agreement shall continue in
full force and effect.

9. Effective Date.

This Third Amendment shall not become effective
until it has been executed by both of Purchaser and
Seller. When this Third Amendment has been so
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executed, it shall become effective as of the date first

above written.

FEDERAL NATIONAL MORTGAGE
ASSOCIATION, by

Federal Housing Finance Agency,
its Conservator

/s/ Edward J. DeMarco
Edward J. DeMarco
Acting Director

UNITED STATES DEPARTMENT
OF THE TREASURY

/s/ Timothy F. Geithner
Timothy F. Geithner
Secretary of the Treasury
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From: Ugoletti, Mario [/O=FHFA/OU=
EXCHANGE ADMINISTRATIVE
GROUP (FYDIBOHF23SPDLT)/CN=
RECIPIENTS/CN=UGDETTIM]

Sent: 8/9/2012 10:52:11 AM

To: DeMarco, Edward [edward.demarco@
fhfa.gov]; Pollard, Alfred [alfred.
pollard@fhfa.gov]; Laponsky, Mark
[mark.laponsky@fhfa.gov]; Spohn,
Jeffrey [jeffrey.spohn@fhfa.gov];
Greenlee, Jon [jon.greenlee@fhfa.gov];
Lawler, Patrick [patrick.lawler@
fhfa.gov]; DeLeo, Wanda [wanda.deleo@
thfa.gov]; Satriano, Nicholas
[nicholas.satriano@fhfa.gov]

CC: Brown, Jan [jan.brown@fhfa.gov]
Subject: PSPA Alert
Close Hold

As a heads up, there appears to be a renewed push to
move forward on PSPA amendments. I have not seen
the proposed documents yet, but my understanding is
that largely the same as previous versions we had re-
viewed in terms of net income sweep, eliminating the
commitment fee, faster portfolio wind down, and a
deminimus safe harbor for ordinary course transac-
tions. The one potential difference is not having sepa-
rate covenants on g-fees, risk reduction, etc., but
potentially one covenant requiring the Enterprises to
present a plan to Treasury on how they are managing
or reducing risk. Depending on the language that could
be an improvement.
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I am leaving for the day at around 11:00. When I get
the proposed language I will have Jan forward it to this
group. I have told Treasury we should plan on meeting
on Monday morning, perhaps around 11:00 to discuss
further. Mario.
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Why can’t the GSE simply use profits to
buy back preferred stock from Treasury?
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invitation to participate in HAMP PRA
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27. How much has the government’s invest-
ment in Fannie Mae and Freddie Mac
cost taxpayers to date? What is the ex-
pected lifetime cost?...........ccoeveeiiiiiiiiiieeen, 11

28. How does this change impact existing
preferred and common shareholders, in-
cluding community banks? Does this
mean their investments are worthless?.......... 11
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profitable again, can they just continue

operating indefinitely as a public utility?....

Over how long a time period will the tran-

sition take place? ........ccooeeeiiiiiiiiiiiiiiiiiians

When is the Administration going to sub-
mit a long-term housing finance reform

Plan? ..o,
HOMEOWNER IMPACT
32.

Why are you giving up leverage with the
GSEs by agreeing to make this change
without further concessions? Why didn’t
you use this as leverage to get the GSEs
to do more to help homeowners (e.g. prin-
cipal reduction and/or greater opportuni-

ties to refinance)? .....coeeeeeee e

Will these changes in the PSPAs make it
easier for families to buy a home? Will it
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FHFA recently announced plans to raise
mortgage guarantee fees by year end.
Why is it necessary to raise the cost of
mortgage loans when the market is still

Struggling? .......cccoevvviiiiiiiiiii
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MARKET AND THE GSES
35.

36.
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down,” what do you mean by that if the
GSEs can still keep their systems, still re-
tain people and still have a capital re-

STV e e e raaaaas

Will accelerating the wind down of GSEs’
retained portfolio adversely impact their

operations or the housing market? ..............

Will any of the changes affect Freddie

Mac differently from Fannie Mae?...............
TIMING/STRATEGY

How long will it take to wind down Fan-
nie Mae and Freddie Mac? Why not wind
down Fannie Mae and Freddie Mac at a
faster pace? Why did you not come out
with a specific proposal for pace of un-

WITLA? oot

Why make this change now, particularly
after the GSEs had such a profitable

QUATEET? ..o

Who were the parties that had to agree to

this change? When did that happen?...........

[3] KEY FRAMING/TALKING POINTS

.13

.13

.13

.13

.13

.14

We are announcing steps to wind-down the
enterprises more quickly and responsibly and
make sure they are not allowed to recapitalize
and return to the market in their prior form.

First, we will increase the minimum amount
by which they wind-down their portfolios from
10 percent to 15 percent a year, which will
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mean they hit their wind down target four
years earlier than currently scheduled.

Second, each year, both enterprises will have
to submit to Treasury a detailed plan to re-
duce taxpayer exposure to the mortgage mar-
ket, which will help us manage their wind-
down thoughtfully and responsibly.

And third, we are replacing the circular 10
percent annual dividend obligation with a
quarterly sweep of all of their net income in
that period, so that every dollar of profit they
make goes back to the taxpayer. That full in-
come sweep will mean that Fannie Mae and
Freddie Mac will be not be allowed to retain
their profits, rebuild capital, and return to the
market in their prior form.

In making these changes, Treasury is protect-
ing the taxpayers’ interest and supporting the
continued flow of mortgage credit to house-
holds during a time of ongoing market stress.

And for capital markets folks:

By reducing the GSEs’ need to continue to bor-
row unnecessarily from the Treasury to pay
the dividend, gradually chipping away at
their caps, these changes will also enable the
GSEs to provide consistent, reliable support
to the mortgage market as we wind them
down and transition to a new system in the
years to come.
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MOST CHALLENGING QUESTIONS

1.

Aren’t you giving up a 10 percent dividend
owed to taxpayers to prop up the GSEs?

This is wrong. We are putting in place a better
deal for taxpayers.

This is because, going forward, each of these
entities pays the taxpayer back all the profit
they make — not just a 10 percent dividend.

Today, when a GSE loses money, it has to bor-
row money from Treasury to pay Treasury
back — a circular process that isn’t helping
taxpayers. And when the GSEs make a profit,
as they did last quarter, they don’t have to pay
all of that back to taxpayers.

The new arrangement changes that — it ends
the shell game and makes sure that all profit
goes where it should, to repaying taxpayers.

You say you are requiring they pay back all
profits, but the agreement creates a $3 bil-
lion reserve fund for the GSEs? Why?

This agreement requires that the GSEs re-
turn all profits back to the taxpayer, period.

Over the next five years, a modest, temporary
reserve account will protect taxpayers from
having to inject more capital into the GSEs
due to short term swings in earnings.

[4] ¢ But 100 percent of the funds in the reserve

account, and 100 percent of the profit of these
entities generate, will be returned to Treasury
and ultimately to taxpayers.
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Why didn’t you use your leverage in negoti-
ating this arrangement to force the GSEs to
do principal reduction?

As you know we have been aggressive and
public in our position that the FHFA should
allow the GSEs to provide principal reduction.

While we remain adamant that that is the
right position, and disappointed with FHFA’ s
response to date, as an independent regulator
and conservator of the two GSEs, FHFA is
solely responsible for the ultimate decision
whether the GSEs can participate or not.

The PSPA amendments, which require the
agreement of both Treasury and the FHFA, do
not change that fact. We will continue to ad-
vocate for their participation, but it is ulti-
mately up to FHFA.

Does this change simply open the door to
keeping the GSEs on perpetual life support
rather than winding them down?

The opposite is true. With today’s announce-
ment, we are achieving three key things:

o We are accelerating our commitment to
responsibly wind down the GSEs and end
forever their flawed model of privatized
benefits and socialized losses;

o By requiring the GSEs to increase the
pace of reducing their retained portfolios
from 10 percent to 15 percent per year, we
are accelerating that wind down;
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o We are mandating the development of an
annual plan that details the steps the
GSEs will take to reduce their financial
and operational risk profile

By taking all of their profits going forward, we
are making clear that the GSEs will not ever
be allowed to return to profitable entities at
the center of our housing finance system.

Reinforces the Administration’s commitment
to responsibly wind down these institutions
and replace them with a system driven by pri-
vate capital with lower risk to taxpayers.

GENERAL QUESTIONS

5. What were the last terms of the Senior Pre-
ferred Stock Purchase Agreements (PSPAs)?

When the GSEs were put into conserva-
torship in 2008, Treasury entered into a Pre-
ferred Stock Purchase Agreement with each
GSE in order to protect the housing market.

In any quarter when the GSEs’ assets were
less than their liabilities, Treasury agreed to
provide capital, in the form of senior preferred
stock, to ensure the GSEs’ solvency.

The dividend rate on the senior preferred
stock is currently 10% and will be changed to
a “net worth sweep” as a result of the modifi-
cation announced today.
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To date, Treasury has provided $116.2 billion
of capital to Fannie Mae and earned $25.4 bil-
lion of dividends, and provided $71.3 billion of
capital to Freddie Mac and earned $20.1 bil-
lion of dividends.

[5] 6. What does this agreement change?

Replace the fixed 10 percent dividend with a
net worth sweep dividend — Quarterly divi-
dend payments starting in 2013 will equal the
positive net worth of the GSEs (i.e., GAAP as-
sets less liabilities at quarter end), less a de-
fined Capital Reserve Amount.

Accelerate the wind-down of the retained in-
vestment portfolios — The required reduction
rate for the retained investment portfolios
will be increased to 15 percent from 10 per-
cent per annum beginning at year-end 2013
(from a base amount of $650 billion at year

end).

o The annual cap will decline from $650 bil-
lion at year end 2012 to $250 billion in
2018 ($250 billion is the “wind down” tar-
get in the existing PSPA)

o Under the existing agreement, the $250
billion cap will not be reached until 2022

o Note: the current retained portfolio size at
Fannie Mae is $673 billion and the re-
tained portfolio size at Freddie Mac is
$581 billion (as of June 30, 2012).

Require an annual taxpayer protection plan be
delivered to Treasury — In order to help protect
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taxpayers from future losses, each year the
GSEs will submit a plan that details the steps
it will take to reduce the financial and opera-
tional risk profile associated with both their
mortgage guarantee and retained investment
portfolio businesses

e  Suspend the Periodic Commitment Fee setting
process — Treasury will continue to suspend
setting any Periodic Commitment Fee, which
is an optional fee not utilized to date intended
as an additional means to compensate taxpay-
ers for the financial support that Treasury
provides to the GSEs through the PSPAs. This
fee is no longer relevant because the GSEs
will now be paying all of their profits to Treas-
ury.

e Allow for more flexibility when making non or-
dinary course asset and property sales less
than $250 million in fair market value with-
out prior written consent from Treasury — Pre-
viously, Treasury had to give prior written
consent before the GSEs may sell any assets
and properties outside of the GSEs’ “ordinary
course” of business. In order to facilitate a
more rapid wind-down of the GSEs’ legacy as-
sets, the change will provide the GSEs and
FHFA with the flexibility to sell blocks of as-
sets under $250 million without Treasury’s
written consent.

7. When will these changes become effective?

e The amendment is effective immediately, and
the dividend payment change first applies to
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GSEs’ financial results as of March 31,

2013 (i.e. the end of the first quarter).

8. What is the purpose, necessity and benefits
of these changes?

In making these changes, Treasury has
sought to achieve two key objectives: (1) pro-
tecting the taxpayers’ interest, and (2) ensur-
ing the continued flow of mortgage credit to
households during a time of ongoing market
stress.

The proposed modification has several bene-

fits.

o

Taxpayers will receive every dollar of
profit the GSEs make.

It reduces the risk of future draws under
the PSPAs as future draws will only be
needed to fund operating losses.

[6] = This eliminates the circularity as-
sociated with the GSE’s drawing
from Treasury in order to pay Treas-
ury the 10 percent dividend.

Preserves remaining capacity for its orig-
inal intended use — to support the finan-
cial capacity of the GSEs so they can
continue providing mortgage finance to
families.

Provides financial clarity for investors in
the GSEs MBS & debt instruments.
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How much PSPA funding capacity is remain-

ing for each GSE?

After 2012, the funding capacity cap under
the PSPAs will be fixed permanently, and the
remaining PSPA funding capacity will be lim-
ited to approximately $149 billion for Freddie
Mac and $125 billion for Fannie Mae.

10. Without this amendment, would the GSEs
have become insolvent? If so, when?

The GSEs’ future earnings will depend upon
a variety of factors, including the pace of re-
pair and recovery in the housing market, the
path of home prices, and how those firms our
wound down.

In some quarters, such as the most recent
quarter, the GSEs have generated earnings
greater than their 10 percent dividend, allow-
ing them to retain profits.

In other quarters, the GSEs have been unable
to generate sufficient earnings to fully pay
their 10 percent dividend — creating a circular
practice where the GSEs use draws from
Treasury to simply pay dividends back to
Treasury.

The changes will take both those issues off the
table in a way that protects taxpayer interests
and better supports the housing market.

The modifications will ensure that all future
positive earnings from the GSEs will be used
to pay back taxpayers for their investment in
those firms — and that Fannie and Freddie
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will not be permitted to rebuild capital as they
are wound down.

Additionally, the changes would reduce future
PSPA draws and ensure that those draws are
dedicated to supporting the housing market.
That will help maintain the continued flow of
mortgage credit during a responsible transi-
tion by providing the market with greater con-
fidence about the GSEs’ ability to meet their
commitments.

11. How does the net worth sweep operate?

[7] 12.

Beginning with the financial results as of 1Q
2013, and each quarter thereafter, all positive
net worth above a pre-set Capital Reserve
Amount will be transferred to Treasury in the
form of a dividend.

o Net worth is defined as net assets minus
net liabilities (per GAAP).

o No dividends are paid or accrued when
there is a net worth deficit or net worth is
below the Capital Reserve Amount.

Over time, this will result in all comprehen-
sive income generated by the GSEs being paid
to the government and thus the taxpayer.

Why not just lower the dividend rate to 5

percent and allow the GSEs to use earnings
to pay back the capital Treasury has in-
vested in them?

Lowering the dividend percent paid would re-
duce the amount taxpayers are reimbursed
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for their substantial contribution made to
support the GSEs.

We made these changes to make sure that
these entities pay the taxpayer every dollar of
profit that they make.

13. Why can’t the GSE simply use profits to buy
back preferred stock from Treasury?

Similar to reducing the dividend rate, this
would have reduced the amount taxpayers are
reimbursed for their substantial contribution
made to support the GSEs.

14. How large is the Capital Reserve Amount
and why does it exist?

This agreement requires that the GSEs re-
turn all profits back to taxpayers.

There is a modest, temporary Capital Reserve
Amount is $3.0 billion in 2013 and will de-
crease by $600 million per annum until it
reaches zero in 2018.

The Capital Reserve Amount will provide a
cushion against temporary swings in the
GSEs earnings due to accounting and hedging
practices (i.e. mark-to-market volatility).

Inclusion of a modest, temporary buffer will
protect the taxpayer from having to inject
more capital into the GSEs due to quarterly
losses that are driven by swings in earnings
as result of mark-to-market volatility (note: if
Treasury has to inject funds due to mark-to-
market volatility it will reduce the finite PSPA
capacity going forward).
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The Reserve will fall over time in conjunction
with the reduction in the GSEs investment
portfolios, which historically have been the
key drivers in earnings swings.

100 percent of the funds in the reserve ac-
count, and 100 percent of the profit that these
entities generate, will ultimately be returned
to taxpayers.

15. What information will be included in the
“Taxpayer Protection Plan” that Fannie Mae
and Freddie Mac submit to Treasury? What
is the report’s purpose? Are there any en-
forcement or accountability mechanisms?

Fannie Mae and Freddie Mac will be required
to submit a risk management action plan each
year that will provide clear goals and timeta-
bles for the GSEs to reduce risk in each of
their core business segments.

In the plan, the GSEs will lay out, in reasona-
ble detail, specific goals, targets and timeta-
bles so both Treasury and their conservator,
FHFA, have a clear understanding of how
they will improve their management of risk.

We expect the implementation of the plans
will result in a number of meaningful steps

that will reduce taxpayer exposure to the
GSEs. These will likely include:

o Working with private investors to syndi-
cate a portion of the credit risk associated
with their mortgage guarantees;
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o Selling complex securities in their invest-
ment portfolios;

o Reducing their non-performing loan bal-
ances on a more rapid time table;

[8] o Shedding other “non-core” assets that
were purchased prior to the enterprises
entering into conservatorship.

FHFA, as the GSEs’ regulator and conserva-
tor, will oversee the implementation of the
steps outlined in this report. In addition, each
GSE will be required to assess the progress it
has made in meeting the goals and timetables
set forth in the previous year’s plan.

16. Why are GSEs allowed to keep portfolios of
$250 billion each in 2018 if they are to be
wound down?

Given the size of the current portfolios, tran-
sitioning to a balance of $250 billion in only
six years represents a substantial reduction
within a short timeframe.

We do not believe it is necessary to change the
$250 billion portfolio limit at this time.

Through their portfolios, the GSEs provide
critical functions and services to the mortgage
market that will need to exist as long as they
are in operation:

o Purchasing multifamily loans that can’t
be securitized to make credit available to
the multifamily sector;
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o Purchasing loans from community banks
to facilitate lending;

o Purchasing delinquent loans bought out
of trusts.

17. What is the Periodic Commitment Fee? Has
it ever been set?

The Periodic Commitment Fee is an addi-
tional quarterly fee provided for in the origi-
nal PSPA agreement that Treasury can
charge the GSEs as compensation for the sub-
stantial taxpayer support provided by the
PSPAs.

Treasury may waive the quarterly Periodic
Commitment Fee for up to one year at a time
at its sole discretion based on adverse condi-
tions in the mortgage market.

To date, the fee has been waived by Treasury
for two reasons:

o The expected financial draws from Fan-
nie Mae and Freddie Mac were in excess
of dividends those firms pay back to tax-
payers under the PSPAs; accordingly, set-
ting a PCF would not produce any
additional income for taxpayers.

o Setting the PCF could place greater
strains on the housing market recovery,
which remains fragile.
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18. How will this plan help families seeking
mortgage credit, troubled homeowners, and
the broader housing market?

Preserves available mortgage credit on reason-
able terms - Until the private sector
reemerges as a significant source of capital to
invest in mortgage credit risk, the GSEs will
continue to serve as a critical provider of li-
quidity to first-time homebuyers and borrow-
ers looking to refinance their loans into a
lower rate.

Maintains market confidence in the GSEs’
guarantee obligations — By changing the for-
mer 10 percent dividend to a net worth sweep,
this amendment helps preserve confidence in
the market and retains borrowing capacity for
future net operating losses.

[9] o Accelerates the sale of non-performing loans

— Selling non-performing loans to private
market participants and their specialty ser-
vicers can provide greater assistance to trou-
bled borrowers, which should help more
troubled homeowners stay in their home.

Fuels the recovery of the housing market and
the broader economy — Preserving access to
mortgage credit for creditworthy homebuyers
helps reduce excess housing inventory in com-
munities hit hardest by the housing down-
turn.  Additionally, enabling  ongoing
refinancings at lower rates allows more
money to be channeled to families’ pockets, al-
lowing them to pay off debt or allocate funds
for other daily expenses.



363a

19. How will these changes help bring private
capital back to take credit risk in the mort-
gage market?

This is the next step in the “wind-down” pro-
cess. In combination with the goals laid out in
FHFA’s strategic plan for the enterprises,
these changes will help bring private market
participants back to the housing market in a
more meaningful role.

As part of the taxpayer protection plan, we ex-
pect the GSEs to shift credit risk associated
with its mortgage guarantee business to pri-
vate market participants (i.e. risk syndica-
tion). This will not only help protect
taxpayers, but also provide a platform for pri-
vate investors to once again take on mortgage
credit risk.

20. Why does this agreement exclude a require-
ment for principal reduction? Did FHFA’s
decision not to accept Treasury’s invitation
to participate in HAMP PRA complicate this
agreement on the PSPAs?

As you know Treasury has been aggressive
and public in its position that FHFA should
allow the GSEs to provide principal reduction.
We continue to help these homeowners by ad-
dressing troubled, non-performing loans.

While we remain disappointed with FHFA’s
decision to not have the GSEs participate in
the HAMP PRA program, we recognize that
as an independent regulator and conservator
of the two GSEs, FHFA is solely responsible
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for the ultimate decision of whether or not the
GSEs may participate.

Because the PSPAs are financial contracts be-
tween Treasury and the GSEs, through FHFA
as their conservator, all changes to the PSPAs
needed to receive support and agreement
from both Treasury and FHFA.

21. What were the previous amendments to the
PSPAs and why were those made?

Over last several years Treasury has taken
several steps to ensure the financial stability
of the housing market.

In September 2008, FHFA, as regulator of the
GSEs, placed both into conservatorship.

At the same time that FHFA placed the GSEs
into conservatorship, Treasury provided capi-
tal support by entering into a Senior Pre-
ferred Stock Purchase Agreement (PSPA)
with each GSE, acting through FHFA as their
conservator. The PSPAs were intended to pro-
vide confidence to the market that the GSEs
would remain solvent.

o The initial Treasury funding commit-
ment was $100 billion for each GSE.

[10] o In May 2009, Treasury increased the
funding commitment caps to $200 billion
for each GSE.

o In December 2009, Treasury replaced the
fixed $200 billion cap with a formulaic
cap that increases the amount of capital
support available through the PSPAs by
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the amount of draws between January 1,
2010 and December 31, 2012.

22. Why didn’t Treasury and FHFA get this right
in December 2009? Why must we revisit this
issue again?

In late 2009, Treasury took an important step
to stabilize the GSEs and help ensure the con-
tinued flow of credit into the mortgage mar-
ket.

We believe that action was appropriate at the
time.

However, due to the inherent uncertainty of
the market, the length of the necessary tran-
sition could not be predicted, nor were we able
to foresee how the GSEs’ financial profile
would evolve.

Given the GSEs improving operating perfor-
mance and our goal to wind down the enter-
prises, we believe this change is appropriate
today.

o Potential for near-term earnings to ex-
ceed the 10% dividend.

o Need for financial flexibility as the GSEs
are wound down over time.

23. Can Treasury make further amendments to
the PSPAs? If so, until when?

Treasury and FHFA have authority to make
changes to legal agreements, but changing
amount of remaining capital support that is
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available to the GSEs would require Congres-
sional approval.

o Note: Commitment authority was fixed in
December of 2009 with the expiration of
Treasury’s authority under HERA.

Treasury and FHFA do not anticipate addi-
tional changes at this time.

24. What control and authority does Treasury
have over Fannie Mae and Freddie Mac?

Fannie Mae and Freddie Mac are in conserva-
torship, with FHFA as their conservator.

Treasury has no operational control or au-
thority over them.

Notwithstanding Treasury’s lack of authority
or legal mandate over the Enterprises, we
have a common interest in helping families
and homeowners as well as protecting the tax-
payers’ interest in the GSEs.

o Note: Treasury and FHFA worked con-
structively to improve the HARP program
that has led to nearly 500,000 streamlined
refinancings over the past 9 months.

25. What enforcement mechanisms ensure the
GSEs will meet these new requirements?

The PSPAs and their amendments constitute
legally binding contracts between the GSEs
and Treasury. Therefore, these amendments,
like the rest of the agreements are valid and
legally binding obligations.
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[11] FINANCIAL/TAXPAYER IMPACT

26. How does this change impact taxpayers and
the federal budget?

217.

The federal budget will continue to maintain
the existing non-budgetary presentation for
Fannie Mae and Freddie Mac, as it does for
the other GSEs.

All federal programs that provide direct sup-
port to the GSEs, including the Senior Pre-
ferred Stock Purchase Agreements (PSPAs),
are shown on-budget.

Taxpayers will receive all positive net worth
from the GSEs. While limited in value at this
time, Treasury also retains its ability to exer-
cise its GSE stock warrants.

How much has the government’s investment
in Fannie Mae and Freddie Mac cost taxpay-
ers to date? What is the expected lifetime
cost?

Through June 30, 2012, Fannie Mae has
drawn $116.2 billion and Freddie Mac had
drawn $71.3 billion, excluding the initial $1.0
billion liquidation preference for which the
GSEs did not receive cash proceeds.

Fannie Mae has paid $25.6 billion in divi-
dends back to Treasury and Freddie Mac has
paid $20.1 billion in dividends back to Treas-
ury.

As a result, the current net investment in the
GSEs is $141.8 billion — $90.6 billion for Fan-
nie Mae and $51.2 billion for Freddie.
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e The overall expected lifetime costs are inher-
ently uncertain. Treasury will continue to
work with FHFA and the GSEs to ensure we

maximize proceeds returned to taxpayers.

28. How does this change impact existing pre-
ferred and common shareholders, including
community banks? Does this mean their in-
vestments are worthless?

¢ The preferred and common shareholders of
the GSEs do not have voting/governance
rights while the GSEs are in conservatorship.
These amendments do not change that.

e Because all positive net worth will be swept to
Treasury going forward, preferred and com-
mon shareholders should not expect to receive
any dividends or economic gains while the
PSPAs are in effect.

e  Most community banks have previously writ-
ten down their preferred stock holdings and
therefore these changes should not affect
their financial positions.

HOUSING FINANCE REFORM

29. Will this change reduce the urgency for fun-
damental long-term housing finance reform?
Moreover, now that the GSEs are profitable
again, can they just continue operating in-
definitely as a public utility?

¢ No. The Administration remains committed
to winding clown the GSEs, as the PSPA revi-
sions help accelerate/reinforce, and will
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continue to work with Congress in a biparti-
san manner to identify a path forward on
long-term housing finance reform.

30. Over how long a time period will the transi-
tion take place?

e Treasury supports a transition to a long-term
housing finance system as soon as practical.

[12] ¢ We look forward to working with Congress
to determine what that future housing system
should look like and the steps needed to get
there.

31. When is the Administration going to submit
a long-term housing finance reform plan?

e As Secretary Geithner has stated, we are con-
tinuing to work with members of Congress to
identify a path forward on housing finance re-
form.

e At the same time, we’ll continue to put in
place measures right now — including today’s
announcement — that ensure continued access
to mortgage credit for American families, pro-
mote a responsible transition, and protect tax-
payer interests.

HOMEOWNER IMPACT

32. Why are you giving up leverage with the
GSEs by agreeing to make this change with-
out further concessions? Why didn’t you use
this as leverage to get the GSEs to do more
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to help homeowners (e.g. principal reduc-
tion and/or greater opportunities to re-
finance)?

The PSPAs have a very narrow but important
scope — to strengthen and stabilize the finan-
cials of the GSEs.

Treasury remains actively engaged with
FHFA in exploring ways to help troubled
homeowners and to facilitate streamlined re-
financing activity for those that are current.

33. Will these changes in the PSPAs make it eas-
ier for families to buy a home? Will it lower
avg. FICO scores or down payment require-
ments currently required by lenders?

We believe that the agreements should give
mortgage market participants continued con-
fidence that the GSEs will fulfill their future
obligations as they are wound down. That
should enable them to continue to play a crit-
ical role supplying mortgage credit to families
in the near-term until more private capital re-
turns to the market.

However, access to mortgage credit remains
tempered by a still-fragile housing market.

We are very attuned to the challenges faced
by many families seeking to refinance or ob-
tain a mortgage, especially lower-wealth and
first-time homebuyers, and we are exploring
ways to ease the situation.
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34. FHFA recently announced plans to raise
mortgage guarantee fees by year end. Why is
it necessary to raise the cost of mortgage
loans when the market is still struggling?

Consistent with their strategic plan, FHFA
made the decision to raise guarantee fees in
order to help bring back private capital back
to the housing market.

IMPACT ON THE HOUSING FINANCE MARKET
AND THE GSES

35. How will the net worth sweep reassure in-
vestors in GSE obligations?

This change will eliminate the potential for
circularity associated with the GSEs request-
ing additional draws to cover dividend pay-
ments. This will make sure the finite amount
of PSPA capacity is used only to support the
financial stability of the GSEs.

Given this change, we expect investors to re-
main confident in the financial stability and
strength of the GSEs and be assured that the
GSEs will meet their respective obligations.
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What does this change mean for employ-

ees at the GSEs? When you say “wind down,”
what do you mean by that if the GSEs can
still keep their systems, still retain people
and still have a capital reserve?

The employees of the GSEs have an important
role to play in restoring the strength and vi-
tality of the housing market and the stability
of the GSEs.

Through their continued dedication and hard
work, these valued employees have made sub-
stantial contributions towards achieving
these ends.

By taking steps today to solidify the financials
of the GSEs, we are enabling the employees to
continue their efforts to meet these goals.

The employees of the GSEs will play an im-
portant role in the transition to a reformed
housing market that provides a sustainable
source of mortgage credit for homeowners.

As discussed earlier, the Capital Reserve is
temporary in nature and exists to protect the
tax payer against future GSEs draws.

37. Will accelerating the wind down of GSEs’ re-
tained portfolio adversely impact their oper-
ations or the housing market?

No. In fact, it will put the GSEs on more sound
financial footing by giving them the oppor-
tunity to reduce their troubled and more com-
plex assets.
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38. Will any of the changes affect Freddie Mac
differently from Fannie Mae?

Both GSEs will be required to implement
these changes.

The management of each GSE will tailor their
strategies according to their own individual
risk profiles and needs.

TIMING/STRATEGY

39. How long will it take to wind down Fannie
Mae and Freddie Mac? Why not wind down
Fannie Mae and Freddie Mac at a faster
pace? Why did you not come out with a spe-
cific proposal for pace of unwind?

We are seeking to balance our desire to wind
down the GSEs as quickly as possible with the
need to help ensure the continued flow of
mortgage credit in a fragile housing market.

Any changes to this system should be made
with great care.

These agreements will give mortgage market
participants continued confidence that the
GSEs will be able to fulfill their obligations.

Any wind down will only be effective as part
of a broader plan to reform the housing mar-
ket, and that will require bi-partisan support.
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40. Why make this change now, particularly af-
ter the GSEs had such a profitable quarter?

e  We believe this is the appropriate time to take
this step for two key reasons:

o The change protects the taxpayers’ inter-
est in the GSEs by ensuring that they will
be the full beneficiary of any profits that
the GSEs generate;

[14] o The adjustment will make sure that
future PSPA capacity is only used to sup-
port the financial stability of the GSEs.

41. Who were the parties that had to agree to
this change? When did that happen?

e Treasury and FHFA, acting as conservator for
the GSEs, agreed to the amendment.

e After extensive discussions between Treasury
and FHFA, the formal document execution oc-
curred on Friday, August 17.

e The GSE senior management teams were
briefed by Treasury and FHFA before changes
were executed.
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From: Bowler, Timothy
Sent: Friday, August 17, 2012 3:42 PM
To: Parrott, Jim

I focused on contract and build. . . .

FHFA identifies three strategic goals for the next
phase of the conservatorships:

B Build. Build a new infrastructure for the secondary
mortgage market;

B Contract. Gradually contact the Enterprises’ domi-
nant presence in the marketplace while simplifying
and shrinking their operations; and

B Maintain. Maintain foreclosure prevention activi-
ties and credit availability for new and refinanced
mortgages.

From: Parrot, Jim [mailto:James_M_Parrott@who.eop.govl

Sent: Friday, August 17, 2012 3:20 PM

To: Bowler, Timothy

Subject: RE: Garrett Statement on Treasury Decision
to Amend Terms of Fannie and Freddie Bailout

will call him, but this the right answer?

we've closed off possibility that they every go (pretend)
private again and sped up the clock on the wind-down
of their portfolio, all while increasing the stability of
the market by removing concern that these guys run
out of support before we have a place to which to tran-
sition.

from below seems like you’d want to give up on some
or all of that to force Congress to make a decision,
strikes me as mighty high risk (and pessimistic about



376a

the prospects that we, collectively, would want to sort
this out).

From: Russell, Chris [mailto:Chris.Russell@mail house.gov]

Sent: Friday, August 17, 2012 2:34 PM

To: Parrott, Jim

Subject: RE: Garrett Statement on Treasury Decision
to Amend Terms of Fannie and Freddie Bailout

Preference is not to have two defacto public utilities
with a $274 bill capital cushion

Where is the impetus now to deal with the issue? The
dividends were initially set like that for a reason

In regards to them keeping additional profits, in my
mind that is only an accounting issue, gov recoups now
(per new method) or later when we liquidate them and
then realize those gains for the taxpayer

As far as market perception, I don’t think current
yields on agencies indicate any additional concerns by
investors — and I think it’s a good thinking if investors
realize they won’t always have 90 percent of mortgage
market going though government, then there might be
incentives for market participants to develop some
new methods to get mortgages to investors

If I am a potential issuer now, what incentive do j have
with a higher regulatory burden via dfa and higher
costs vs gse’s?? None

Does this make sense?

Sent from my iPhone
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On Aug 17, 2012, at 2:05 PM, “Parrott, Jim”
<James_M_Parrott@who.eop.gov> wrote:

your preference would be to continue to have them
pay a dividend that in any given month either re-
quires them to eat into their headroom under the
caps (after next year), scaring the hell out of the
market, or pays less than their profits in that
quarter, allowing them to recapitalize? idea being,
I guess, that the former will force congress to act?

From: Russell, Chris [mailto:Chris.Russell@
mail.house.gov]
Sent: Friday, August 17, 2012 1:57 PM
To: Parrott, Jim
Subject: RE: Garrett Statement on Treasury Deci-
sion to Amend Terms of Fannie and Fred-
die Bailout

It MIGHT be net positive WHEN they r turning a
profit

But based on the discussions I had this morning
with other experts in the field, the consensus is
that this essentially removes any pressure points
to do something eventually with them and puts it
well after 16. As u well know, politicians some-
times don’t act unless they are forced to

Happy to talk with u on it whenever
202-870-8348

Sent from my iPhone
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On August 17, 2012, at 1:37 PM, “Parrott, Jim”
<James_M_Parrott@who.eop.gov> wrote:

must say that this caught me by surprise.
we’re not reducing their dividend but includ-
ing in it every dime these guys make going
forward and ensuring that they can’t recapi-
talize.

If there’s any misunderstanding give me a
shout — glad to loop you into cap markets folks
to clarify.

From: Rice, Adam [mailto:Adam.Rice@
mail.house.gov]
Sent: Friday, August 17, 2012 12:52 PM
To: Rice, Adam
Subject: Garrett Statement on Treasury De-
cision to Amend Terms of Fannie and
Freddie Bailout

<image(001.jpg>

FOR IMMEDIATE Contact: Amy Smith
RELEASE Phone: 202-225-4465
August 17, 2012




From: Parrott, Jim [mailto:James M Parrott@who.eop.gov]
Sent: Friday, August 17, 2012 10:53 PM

To: Peter J. Wallison; ‘Timothy.Bowler@treasury.gov’
Subject: Re: PSPAs

No principal is written down no matter what the quar-
tely payment is. Dividend is variable, set at whatever
profit for quarter is, eliminating ability to pay down
principal (so they can’t repay their debt and escape as
it were).

From: Peter J. Wallison [mailto:PWallison@AEI.org]
Sent: Friday, August 17, 2012 09:36 PM

To: Parrott, Jim; ‘Timothy.Bowler@treasury.gov’
<Timothy.Bowler@treasury.gov>

Subject: Re: PSPAs

One question: Do the dividend payments amortize
principal, and if so how? For example, if the 10% divi-
dend rate were in effect, a payment of more than 10%
would amortize principal, but from the press release it
sounds as though the profits that are swept into Treas-
ury are replacing the 10% dividend.

Peter

Peter J. Wallison

Arthur F. Burns Fellow in Financial Policy
Studies American Enterprise Institute

(0) 202-862-5864

(f) 202-862-4875



From: Parrott, Jim [mailto:James M Parrott@who.eop.gov]
Sent: Friday, August 17, 2012 8:30 AM

To: Alex dJ. Pollock; Peter J. Wallison; Edward Pinto
Cc: ‘Timothy.Bowler@treasury.gov’

Subject: PSPAs

Hey guys. If you're interested, be glad to talk you
through the changes we’re announcing on pspas today.

Feel like fellow travelers at this point so I owe it to you.

Just let me know, and suggest a few times. I'm also
looping Tim, who runs the capital markets show over
at Tsy and is more adept at the mechanics should we
want to go there.
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IN THE UNITED STATES COURT
OF FEDERAL CLAIMS

FAIRHOLME FUNDS INC.,
et al.,

Plaintiffs,
V.
THE UNITED STATES,
Defendant.

Case No. 13-465C

Washington, DC
Thursday, May 7, 2015

Videotaped Deposition, of EDWARD DEMARCO,
a witness herein, called for examination by counsel for
Plaintiffs in the above-entitled matter, pursuant to no-
tice, the witness being duly sworn by REBECCA L.
STONEROCK, a Notary Public in and for the District
of Columbia, taken at the offices of Cooper & Kirk,
1523 New Hampshire Avenue NW, Washington, DC, at
9:11 a.m., Thursday, May 7, 2015, and the proceedings
being taken down by Stenotype by REBECCA L.
STONEROCK, RPR, and transcribed under her direc-
tion.

* * *

[145] [David Thompson] Q. Sure. Yeah, sure. So
it says on that second page under “Reasons to Set the
PCF,” it says, “Makes clear the Administration’s com-
mitment to ensure existing common equity holders will
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not have access to any positive earnings from the GSEs
in the future.”

[146] And my question is: Was that a commitment
that you shared?

A. No.

Why not?

I'm not the administration.

I know you’re not. I'm saying —

Oh, was I committed to the outcome?
Yes, sir.

No.

Why not?

o > o o PO

A. My commitment was to ensure that the con-
servatorship carried out its function and responsibility
so that these two companies were capable of continu-
ing to operate in a sound and solvent condition so the
United States of America had a functioning secondary
mortgage market, and that we kept these things to-
gether such that the Congress of the United States
would ultimately determine what the — the end of the
conservatorship or the future of national housing pol-
icy, how these things would be resolved.

It was important to me to keep these [147] compa-
nies functioning in a sound and solvent way and that
the ultimate resolution of this was to be determined
somewhere down the road.
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It was my expectation, which I've stated numerous
times, that this would involve action by the United
States Congress.

Q. Why was that your expectation? You had the
power, if they were rehabilitated and in capital compli-
ance, to set them back.

A. No, because I made clear, and I believe my
predecessor had, but that the — the authorities that we
had could not make changes to these flawed charters
and structure which gave rise to this failure in the first
place. So it was my expectation that the right — that
what would happen here is for these companies to be
resolved so that the things that contributed to this
massive failure, this tremendous disruption to families
around the United States and disruption to the finan-
cial system, would not be allowed to happen again. Be-
cause the things that contributed to it, including the
structure of these companies and their peculiar char-
ter set by [148] Congress and not changeable by FHFA,
that there was an opportunity for Congress to deter-
mine whether and how they wanted to make any
changes to — to those charters. They retained that right
to themselves.

* * &
[150] BY MR. THOMPSON:

Q. What was your understanding of the public
mission of the companies that you were trying to effec-
tuate as conservator?
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A. So both Fannie Mae and Freddie Mac, part of
what makes them a government-sponsored enterprise,
one of the characteristics of a called GSE, is that unlike
most any other corporation in the United States, they
don’t receive their corporate charter [151] from a state.
They receive it from an act of Congress.

And so this act of Congress set up Fannie Mae and
Freddie Mac, as well as the other GSEs, with a charter
that Congress controlled. That charter, rather than a
general business charter in which you can take your
business charter and typically do whatever you want
to do with it, the charter actually limits the business
functions, the permissible business functions of the
companies. It also gives the companies a set of — let’s
call them benefits, subsidies, access to the market,
privileges that are generally unavailable to other com-
panies.

And in —in this package is expressing, through the
charter, a set of public purposes to the companies. We
want to limit you to these business activities for the
fulfillment of this public purpose. And those things are
all spelled out in the Fannie Mae charter act and the
Freddie Mac charter act and so forth.

So the charter acts, without — you know, we’d have
to pull up the acts to go through the [152] details, but
let’s say that Fannie Mae and Freddie Mac’s charters,
as set forth by Congress, says you’ve got a general re-
sponsibility to create secondary market facilities that
are going to maximize the application of private capital
to supporting and financing mortgage credit in the
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United States. And there’s a series of things that you’re
supposed to do to accomplish that, and there are cer-
tain things you’re supposed to do with regard to ensur-
ing that this liquidity is broadly available, including
affordable housing markets and so forth. So these de-
tails are spelled out, and these are the responsibilities
of the companies under their public charter. That’s
part of what makes a GSE such a unique entity, is that
it is a private company, but it is given a public purpose
through its charter by Congress.

And again, only the Congress of the United States
could amend, multiply, or reduce the number of these
charters. FHFA, while it could put a company in con-
servatorship or receivership, ultimately had no power
to modify, alter, increase the number, or [153] decrease
the number of these charters.

* * &
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