IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF IOWA
CEDAR RAPIDS DIVISION

THOMAS SAXTON, IDA SAXTON,
BRADLEY PAYNTER,

Plaintiffs,

VS.

THE FEDERAL HOUSING FINANCE
AGENCY, in its capacity as Conservator of the
Federal National Mortgage Association and the
Federal Home Loan Mortgage Corporation,
MELVIN L. WATT, in his official capacity as
Director of the Federal Housing Finance
Agency, and THE DEPARTMENT OF THE
TREASURY,

Civil Action No. 1:15-cv-00047

Defendants.

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ NOTICE
OF NEW AUTHORITY OF JANUARY 9, 2017

The dispute in El Paso Pipeline GP Co. v. Brinckerhoff, 2016 WL 7380418 (Del. Dec.
20, 2016), concerned claims that a General Partner caused a Partnership to overpay for assets
transferred to the Partnership from the General Partner’s parent. The Delaware Supreme Court
ruled that these claims were derivative under state law because it was unwilling to create an
exception that would “swallow the rule that claims of corporate overpayment are derivative.” I1d.
at *12-13 (internal cites and quotation marks omitted). This is not a “corporate overpayment”
case. Instead, it involves a controlling shareholder agreeing with the Companies to amend its
preferred shareholder agreement to expropriate 100% of the economic rights of all minority
shareholders. Under these circumstances, and with the Companies operating under
conservatorship, Delaware law’s distinction between direct and derivative claims does not
depend on the “voting power [of] the minority stockholders.” Id. at *12.
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In all events, whether Plaintiffs may pursue their APA claims is ultimately a question of
federal administrative law, not state corporation law. Plaintiffs have been “adversely affected or
aggrieved” by the Net Worth Sweep, which transfers the entire economic value of Plaintiffs’
investments to Treasury in violation of federal statute. 5 U.S.C. § 702. No more is required for
Plaintiffs to maintain this suit. See Plaintiffs’ Response to Defendants’ Motions to Dismiss at
68-69 (June 30, 2016), Doc. 86 (“MTD Response”). Even if the Delaware Supreme Court’s
pronouncements could somehow trump that principle of federal law, its decision in El Paso
Pipeline reaffirms the rule that a plaintiff may sue directly to assert “a claim based upon the
plaintiff’s own right.” 2016 WL 7380418, at *9. Because Plaintiffs seek to vindicate their own
rights under the APA, they may sue directly without regard to the test set out in Tooley v.
Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031 (Del. 2004).

The distinction between direct and derivative claims is also irrelevant because HERA
permits shareholders to bring derivative claims where, as here, FHFA has a manifest conflict of
interest. See MTD Response 75-79. Indeed, Defendants’ contrary reading of HERA would make
nonsense out of 12 U.S.C. § 4617(a)(5), which authorizes the Companies to seek judicial review
of FHFA’s decision to impose conservatorship even though HERA’s succession provision says
that as conservator FHFA “immediately succeed[s]” to the Companies’ rights, titles, powers, and
privileges, id. § 4617(b)(2)(A). Courts have long understood FIRREA’s succession provision to
include a conflict of interest exception. First Hartford Corp. Pension Plan & Tr. v. United
States, 194 F.3d 1279, 1283 (Fed. Cir. 1999); Delta Sav. Bank v. United States, 265 F.3d 1017,
1024 (9th Cir. 2001). Congress’s decision to include materially identical language in HERA

shows that it intended to adopt the prior judicial interpretations.
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Dated: January 11, 2017

Respectfully submitted,

Is/ Alexander M. Johnson

Alexander M. Johnson, AT0004024 (Lead Counsel)

Sean P. Moore, AT0005499

BROWN, WINICK, GRAVES, GROSS,

BASKERVILLE AND SCHOENEBAUM, P.L.C.

666 Grand Avenue, Suite 2000

Des Moines, 1A 50309-2510

Telephone: 515-242-2400

Facsimile: 515-283-0231

E-mail: ajohnson@brownwinick.com
moore@brownwinick.com

ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

I hereby certify that on this 11th day of January 2017, | caused a true and correct copy of
the foregoing to be filed electronically using the Court’s CM/ECF system, causing a true and

correct copy to be served on all counsel of record.

/s/ Alexander M. Johnson
Alexander M. Johnson
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