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Plaintiffs David Jacobs and Gary Hindes, by and through their undersigned counsel,

hereby submit this reply in support of their Motion for Leave to Amend (the “Motion”) the Class

Action and Derivative Complaint (the “Complaint”).

Plaintiffs’ Motion is an ordinary motion for leave to amend, and therefore should be

freely granted by the Court. Indeed, it should not have been opposed by Defendants Federal

Housing Finance Agency (“FHFA”) and United States Department of the Treasury (“Treasury”,

together with FHFA, “Defendants”) in the first place. The proposed amendments to the

Complaint will not delay the adjudication of this matter nor will they prejudice Defendants.

Defendants’ arguments to the contrary are meritless. In opposition to the proposed new Counts

III and IV, Treasury simply rehashes many of the same arguments already presented in its

motion to dismiss and subsequent briefing (D.I. 19, with D.I. 17, “Motions to Dismiss”). Those

arguments fail for the same reasons already explained in Plaintiffs’ opposition to the Motions to

Dismiss (D.I. 23). Recognizing that its arguments have already been addressed, Treasury adds a

new argument, never presented during the meet-and-confer among counsel, that Plaintiffs unduly

delayed in seeking to add new Counts III and IV in the proposed Amended Complaint. But there

has been no delay: this case is still in its earliest stages; no discovery has been taken; and the

Complaint has not been answered. On the contrary, to the extent there has been any delay, it is

the result of Defendants’ insistence on extending briefing schedules and unsuccessfully moving

to transfer this case to a multidistrict litigation court.

FHFA similarly rehashes its motion-to-dismiss arguments in opposition to the Motion,

contending, among other things, that notice to stockholders of the dismissal of certain counts is

not required because only it could have brought the derivative claims on behalf of nominal

defendants Federal National Mortgage Association (“Fannie Mae”) and Federal Home Loan
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Mortgage Corporation (“Freddie Mac,” and, together with Fannie Mae, the “Companies”). But

those arguments fail for the reasons stated in Plaintiffs’ opposition to the Motions to Dismiss.

D.I. 23 at 48-53. Further, although FHFA protests notice being given to stockholders by SEC

Form 8-K filings, that method has been recognized by multiple courts as a cost-effective,

efficient method of notice.

I. Amended Counts III and IV are Not Jurisdictionally Barred by Sovereign
Immunity or HERA1

Treasury’s opposition to Amended Counts III and IV only rehashes the arguments

already presented its briefing on the Motions to Dismiss. D.I. 52, “Treasury Opposition,” at 5-

10. For the reasons explained in Plaintiffs’ brief in opposition to the motions to dismiss, those

arguments fail to show that amended Counts III and IV are jurisdictionally barred. Neither

Section 702 of the Administrative Procedure Act (“APA”) (5 U.S.C. § 702) nor the Housing and

Economic Recovery Act (“HERA”) itself bars amended Counts III and IV.

First, the limitation of Section 702 of the APA to “relief other than money damages” does

not foreclose the relief Plaintiffs seek—including restitution—because Section 702 does not

restrict all forms of monetary relief, just damages. Dep’t of the Army v. Blue Fox, Inc., 525 U.S.

255, 261 (1999) (“Congress employed this language to distinguish between specific relief and

compensatory, or substitute, relief.”). As used in Section 702, “[t]he term ‘money damages’ . . .

refers to a sum of money used as compensatory relief. Damages are given to the plaintiff to

substitute for a suffered loss, whereas specific remedies are not substitute remedies at all, but

1 Plaintiffs believe the issues raised by Treasury regarding the futility of amended Counts III
through IV are, for the most part, the same issues raised with respect to Counts I and II in
Defendants’ Motions to Dismiss. Accordingly, Plaintiffs believe that Treasury’s arguments in
opposition to this Motion are most efficiently addressed in conjunction with Defendants’
Motions to Dismiss. Plaintiffs suggested that the parties agree to a briefing schedule that would
allow both this Motion and the Motions to Dismiss to be presented to the Court together.
Defendants rejected that offer and insisted on two separate rounds of briefing. Ex. E.
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attempt to give the plaintiff the very thing to which he was entitled.” Id. at 262 (internal

quotation marks omitted). Accordingly, “[t]he fact that a judicial remedy may require one party

to pay money to another is not a sufficient reason to characterize the relief as ‘money damages.’”

Bowen v. Massachusetts, 487 U.S. 879, 893 (1988); see also Treasurer of New Jersey v. U.S.

Dept. of Treasury, 684 F.3d 382, 400 n.20 (3d Cir. 2012); D.I. 23 at 28-30.

Restitution operates to restore one party the benefit unjustly conferred upon another in a

transaction; restitution requires a defendant to disgorge unjust gain, whereas a damages award is

a substitutionary remedy measured in terms of a plaintiff’s loss. D. DOBBS, LAW OF REMEDIES:

DAMAGES-EQUITY-RESTITUTION § 4.1(1), at 551, 555 (2d. ed. 1993) (Ex. F). Despite Treasury’s

arguments to attempt to distinguish Bowen on the basis that Bowen involved a federal statutory

entitlement to grant-in-aid money and thus the holding is limited to situations where an unjust

enrichment claim is predicated on federal statutory entitlement, federal courts of appeal have

held that money unjustly taken from plaintiffs seeking restitution is a specific remedy and thus,

here, jurisdiction under Section 702 is proper. See Wileman Bros. & Elliott, Inc. v. Espy, 58 F.3d

1367, 1385 (9th Cir. 1995), rev’d on other grounds 521 U.S. 457 (1997), (citing Bowen and

holding that “[t]he fact that the property taken from the handlers was money does not alter its

character as a specific remedy in this case.”); Zellous v. Broadhead Assoc., 906 F.2d 94, 99 (3d

Cir. 1990) (holding that jurisdiction under Section 702 was proper because restitution for rent

overcharges was not “money damages”).2

2 Treasury argues that Zellous can be distinguished because plaintiffs in that case sought funds to
which they were entitled under a federal statute. Treasury Opposition at 7. In Zellous, the court
recognized that there is a distinction between damages and specific remedy. 906 F.2d at 98
(“We do not believe that this scheme of indirect support for tenants transforms the character of
the relief they seek into a substitute remedy.”). Here, Plaintiffs do not seek a substitute remedy
for the harm incurred. Rather, Plaintiffs seek exactly what Treasury took from them, the
proceeds of the Net Worth Sweep, much as the Plaintiffs in Zellous sought return of monies
improperly paid to defendants in that case.
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Treasury’s contention that amended Counts III and IV are barred by the Appropriations

Clause of the Constitution likewise fails because the amended counts are not based on a statutory

entitlement. OPM v. Richmond, cited by Treasury, is limited to “claim[s] for the payment of

money from the Public Treasury contrary to a statutory appropriation.” Burnside-Ott Aviation

Training Ctr., Inc. v. United States, 985 F.2d 1574, 1581 (Fed. Cir. 1993) (emphasis in original)

(holding that OPM was not applicable because the claim for equitable adjustment seeking

reimbursement of increased costs, i.e. a payment from Treasury, was not based upon a statutory

entitlement); (citing OPM v. Richmond, 496 U.S. 414, 424 (1990)); see also U.S. ex rel. Jordan

v. Northrop Grumman Corp., No. CV 95-2985 ABC EX, 2002 WL 35454612, at *11 (C.D. Cal.

Aug. 5, 2002) (adopting the reasoning of Burnside-Ott that OPM is limited to claims of

entitlement contrary to statutory appropriations).3, 4

Nor are Plaintiffs’ claims against Treasury barred by HERA’s prohibition on judicial

actions that would “restrain or affect the exercise of powers or functions of [FHFA] as

conservator or receiver.” 12 U.S.C. § 4617(f) (emphasis added). As the Supreme Court has

explained in an analogous context, the word “affect” reaches only “collateral attacks attempting

to restrain the receiver from carrying out its basic functions.” Coit Independence Joint Venture

v. Fed. Sav. & Loan Ins. Corp., 489 U.S. 561, 575 (1989). Relieving Treasury from its

contractual and common law duties as the Companies’ dominant shareholder is not among those

basic functions, and the word “affect” in Section 4617(f) cannot be used to bootstrap that or any

3 Treasury argues that money damages cannot be awarded without an act of Congress. Treasury
Opposition at 8. As already explained, the restitution Plaintiffs seek is not damages. Further, the
restitution sought is money that was never properly the government’s property in the first place.
4 Treasury’s claims that HERA and the senior preferred stock preempt the state corporate laws at
issue here are meritless. Treasury Opposition at n.4. Neither Delaware nor Virginia law
conflicts with HERA and those state laws continue to apply to the Companies’ corporate
governance. See D.I. 23 at 15-20.
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other power onto the carefully circumscribed list of conservatorship powers found elsewhere in

HERA. See id. at 574; see also D.I. 23 at 42-43.

Here, Plaintiffs’ claims against Treasury are not just claims that intend to collaterally

attack FHFA’s actions as conservator, but instead allege that Treasury’s own conduct, and the

Net Worth Sweep itself, were unlawful. If Treasury’s reading of Section 4617(f) were correct,

FHFA could effectively suspend any law (state or federal) simply by entering into a contract

obligating a third party to violate the law. That is exactly the crux of Plaintiffs’ argument here.

Moreover, Treasury, and FHFA, cannot claim that FHFA’s violation of the state laws under

which the Companies agreed to be governed can shield Treasury from judicial scrutiny of its

own actions. Amended Counts III and IV focus on Treasury’s actions, not FHFA’s actions.5, 6

Finally, for the reasons stated in Plaintiffs’ brief in opposition to Defendants’ motions to

dismiss, 12 U.S.C. § 4617(b)(2)(A)(i) does not bar the direct and derivative claims of amended

Counts III and IV. Plaintiffs have standing to bring their direct claims because 12 U.S.C. §

4617(b)(2)(A)(i) does nothing to divest stockholders of their own, personal, economic rights in

the Companies and, therefore, does nothing to prevent stockholders from bringing direct claims

on behalf of themselves to protect their own rights. Straining to read HERA as transferring all

shareholder rights to the conservator also raises grave constitutional concerns, because even a

5 See Stommel v. LNV Corp., 2014 WL 1340676, at *5 (D. Utah Apr. 4, 2014) (Section 1821(j)
did not preclude claims against third party that “focus[ed] on [the third party’s] actions not the
actions of the FDIC.”); LNV Corp. v. Outsource Serv. Mgmt., LLC, 2014 WL 834977, at *4 (D.
Minn. Mar. 4, 2014) (“OSM seeks to recover from LNV, and such relief simply would not
‘restrain or affect’ the FDIC[ ] in any way.”).
6 Treasury’s reliance on Hanson v. FDIC is misplaced. The Eight Circuit was quoting Freeman
v. FDIC, 56 F.3d 1394, 1399 (D.C. Cir. 1995) for the “sweeping ouster of courts’ power”
language. The D.C. Circuit’s statement in Freeman, however, was made in the course of holding
that Section 1821(j) (from which Section 4617(f) borrows its language) applies not only to
injunctions but also to the remedies of rescission and declaratory relief. See id. The fact that the
set of remedies that Section 1821(j) forecloses is “sweeping” does not mean that a conservator
may violate or exceed its statutory authority with impunity.
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temporary governmental appropriation of private property is a taking that requires just

compensation to the displaced owner.7 See Levin v. Miller, 763 F.3d 667, 672 (7th Cir. 2014);

D.I. 23 at 48-50. HERA also permits Plaintiffs to bring derivative claims in this circumstance.

See D.I. 23 at 50-53.

II. Plaintiffs Did Not Unduly Delay In Bringing Amended Counts III and IV

Despite Treasury’s claim that Defendants are prejudiced by alleged undue delay in

bringing amended Counts III and IV, Treasury can point to no prejudice that could not have been

avoided except for Defendants’ own attempts to delay this litigation. In fact, Defendants never

raised undue delay as a basis of opposition during the meet-and-confer on Plaintiffs’ Motion,

either during the parties’ telephone call or in writing. Ex. C at 1. In light of the early stage of

this case—there is no scheduling order nor has any discovery been taken—and the low bar set

for amending a complaint (See D.I. 48 at 5-6), Plaintiffs’ Motion should not be denied on this

basis.

Indeed, this case is at its earliest stage because of Defendants’ own delay tactics.

Defendants requested an extended briefing schedule on the Motions to Dismiss (D.I. 14) and

then, just as the Court was ready to address the Motions to Dismiss by scheduling oral argument

(D.I. 42 at 4:11-23), Defendants’ unsuccessful attempt to transfer the case through the Judicial

Panel for Multidistrict Litigation (“JPML”) forced the case to be stayed (D.I. 39 and 44).

Treasury’s claims of Plaintiffs’ alleged delay thus ring hollow in comparison and this Motion

should be granted.8

7 See, e.g., Arkansas Game & Fish Comm’n v. United States, 133 S. Ct. 511, 515 (2012)
(“Ordinarily, . . . if government action would qualify as a taking when permanently continued,
temporary actions of the same character may also qualify as a taking.”).
8 In any event, any scheduling order will have a date by which the pleadings may be amended.
See SCHEDULING ORDER [NON-PATENT] at paragraph 2, http://www.ded.uscourts.gov/

Case 1:15-cv-00708-GMS   Document 53   Filed 10/06/16   Page 11 of 16 PageID #: 1512



7

The addition of new Counts III and IV were necessary as a result of the dismissal of

original Counts III through X. The Complaint originally contained counts that allowed for

recovery from Treasury under multiple theories. Counts I and II of the Complaint, which remain

in the proposed Amended Complaint may not provide for complete recovery from Treasury.

Upon dismissal of Counts III through X, to maintain a basis for recovery against Treasury in the

event Plaintiffs are successful in showing breach of state corporation law as pled in Counts I and

II, Plaintiffs had to add the unjust enrichment claims against Treasury.9

Further, there is no undue prejudice here. “To demonstrate prejudice, the nonmoving

party must show that the amendment would: (1) require it to expend significant additional

resources to conduct discovery and prepare for trial; (2) significantly delay the resolution of the

dispute; or (3) prevent a party from bringing a timely action in another jurisdiction.” See Comba

Telecom, Inc. v. Andrew, L.L.C., C.A. No. 12-311-GMS, Order at n.2 (D. Del. Mar. 7, 2013). In

fact, Treasury has not even attempted to show any of these factors.

First, discovery has not yet begun and, as Treasury apparently concedes, there are no new

factual allegations in the Complaint. Treasury Opposition at 11. Accordingly, there is no change

in the time or effort necessary to complete discovery in this case. Second, resolution of this

dispute will not be substantially delayed. Although Treasury implies that additional briefing will

be required in light of Defendants’ Motions to Dismiss, this motion addresses substantially the

sites/default/files/Chambers/GMS/Forms/Sched_Order_Non-Patent_Rev02-25-14.pdf (last
visited October 6, 2016). It is a fair presumption that no prejudice will occur where a party
amends its pleadings before that date. See Lifeport Sciences LLC v. Endologix, Inc., C.A. No.
12-1791-GMS, Order at 2 (D. Del. July 29, 2015) (“Even assuming the plaintiff is correct that
the defendant could have filed it[s] motion sooner, the court cannot say the delay was undue or
that the plaintiff will be prejudiced when this was explicitly contemplated as a possibility.”).
9 This is not a case where the new claims were relevant and could have been added at the time
the Complaint was filed. Instead, these claims reflect Plaintiffs’ decision to dismiss original
Counts III through X. Importantly, amended Counts III and IV are added at the nascent stages of
this litigation.
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same standard as would be heard on a motion to dismiss. See Satellite Fin. Planning Corp. v.

First Nat’l Bank of Wilmington, 646 F. Supp. 118, 120 (D. Del. 1986) (holding that amendments

to a complaint are not futile if they state a claim sufficient to survive a motion to dismiss).

Accordingly, if the Court grants Plaintiffs’ Motion, a motion to dismiss concerning amended

Counts III and IV would be moot. Instead, the only issues remaining would be a motion to

dismiss Counts I and II which have already been fully briefed. See D.I. 17 and 19, et seq. Any

clarification of those briefs in light of dismissed original Counts III through X could be

completed expeditiously. Finally, neither party alleges that it is being prevented from bringing

an action in another jurisdiction. Plaintiffs’ Motion should be granted.

III. Efficient and Effective Notice Under Fed. R. Civ. P. 23.1(c) Should Be Made by
an SEC Form 8-K

Defendants argue that notice to stockholders of the dismissed derivative claims is not

required here, observing that the whole case is not being dismissed. D.I. 51, “FHFA

Opposition,” at 2. But courts only excuse the required notice under Fed. R. Civ. P. 23.1(c) “in

very limited circumstances,” Bushansky v. Armacost, No. 12-CV-01597-JST, 2014 WL 2905143,

at *5-7 (N.D. Cal. June 25, 2014) (collecting cases), and this case does not present such

circumstances. Federal Rule of Civil Procedure 23.1(c) requires that “[n]otice of a proposed

settlement, voluntary dismissal, or compromise must be given to shareholders or members in the

manner that the court orders.” Fed. R. Civ. P. 23.1(c) (emphasis added). The plain language of

the rule is that “notice…must be given to shareholders.” Id. The same plain language only

leaves within the court’s discretion the manner in which such notice is given.

The limited circumstances recognized in Bushansky and the cases cited therein excused

notice to stockholders where there was no statute of limitations issue, where there was no public

knowledge of the suit, where dismissal was based solely on the conclusion that the action was
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without merit and where there was no other potential for prejudice. 2014 WL 2905143 at *5.

Here, these limited circumstances do not exist. Most relevant, Plaintiffs did not choose to

dismiss Counts III through X because the claims lacked merit but rather because similar claims

were pending in other jurisdictions and, in light of Defendants’ attempt to consolidate the cases

in a multidistrict litigation, it made strategic sense to dismiss them.10 Further, this case and the

related cases pending in other jurisdictions, have been the subject of many stories in the press

and there are websites dedicated to the litigations involving the Net Worth Sweep.

FHFA’s argument that Rule 23.1(c) does not apply here because FHFA, as conservator,

has succeeded to “all rights, titles, powers and privileges of the [the Companies], and of any

stockholder” (12 U.S.C. § 4617(b)(2)(A)(i)) is misplaced. One of the substantial bases for

Plaintiffs’ arguments that this Court has jurisdiction and Plaintiffs have standing is that HERA

does not extinguish stockholders’ rights in their stock. Plaintiffs have standing to prosecute

Counts III and IV derivatively because FHFA has a manifest conflict of interest. See D.I. 23 at

50-53; First Hartford Corp. Pension Plan & Trust v. United States, 194 F.3d 1279, 1283 (Fed.

Cir. 1999) (holding that 12 U.S.C. § 1821(d)(2)(A)(i), an analogous section to 12 U.S.C. §

4617(b)(2)(A)(i), does not bar a shareholder derivative suit where the conservator has a manifest

conflict of interest). Here, Plaintiffs challenge the Net Worth Sweep—an agreement between

FHFA, the conservator, and the Department of Treasury, a sister federal agency which has

acquired a direct and controlling interest in the Companies and with which FHFA has obediently

coordinated its actions. FHFA plainly has a manifest conflict of interest. See First Hartford,

194 F.3d at 1295.

10 Plaintiffs do not agree that their claims are “identical” (FHFA Opposition at 2) to those raised
in other jurisdictions. Rather, Plaintiffs stated in their Motion that Defendants argued that
Plaintiffs’ claims are duplicative. Motion at 4.
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FHFA’s complaints regarding the cost of providing the stockholders notice via Form 8-K

ignore the reason for such a method as explained in the very cases cited in FHFA’s brief.11 Rule

23.1(c) permits notice to be given “in the manner that the court orders.” Indeed, in Bushansky,

the Court found that notice by Form 8-K filing and posting a link on the company’s investor

relations website would be more cost effective than the traditional mailing and publication

methods of providing notice. Bushansky, 2014 WL 2905143, at *6. Regardless of the merits of

FHFA’s argument, providing notice by Form 8-K filings minimizes expense for the parties.

Where FHFA first complains that notice is not required, it should not also be allowed to drive up

the cost of notice if the Court finds that notice is, in fact, required here. Although FHFA

attempts to distinguish several cases where Form 8-K filings provided notice to stockholders,

none of those cases say that a Form 8-K cannot be used in this circumstance. In light of the

efficiencies to be gained by Plaintiffs’ proposed method of notice, the Court should reject

Defendants’ attempt to increase the costs of a requirement that Defendants do not believe has to

be complied with anyway.

IV. Conclusion

Plaintiffs respectfully request that the Court grant leave for Plaintiffs to amend the

Complaint as proposed in Exhibit A to the Motion, order that Counts III through X of the

Complaint are dismissed without prejudice as to Plaintiffs, Fannie Mae, Freddie Mac, and the

Companies’ other stockholders and order that notice to stockholders pursuant to Fed. R. Civ. P.

23.1(c) be provided by Form 8-K filings.

11 “Other courts have been willing to implement combinations of cost-saving methods of notice,
such as a press release by the company, a link on the company's investor website to a webpage
that will be displayed for at least 30 days, and an 8–K filing with the SEC. See Bushansky, 2014
WL 2905143, at *6–7 (collecting cases). Although there is no sense in requiring more expensive
methods when other methods will suffice, these less expensive methods require the company’s
cooperation.” Cannon ex rel. Bridgepoint Educ., Inc. v. Clark, C.A. No. 13CV2645 JM NLS,
2015 WL 4624069, at *5 (S.D. Cal. Aug. 3, 2015).
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Silverstein, Alan R.

From: Zimpleman, Thomas D. (CIV) <Thomas.D.Zimpleman@usdoj.gov>

Sent: Thursday, September 01, 2016 6:03 PM

To: Silverstein, Alan R.; 'Stearn, Bob'; Kishore, Deepthy C. (CIV)

Cc: Maddox, Robert C.; Cayne, Howard N.; Bergman, David B.; 'JKilduff@OMM.com';

'mwalsh@omm.com'; MCiatti@kslaw.com; 'gmrodriguez@KSLAW.com'; Steele, Myron

T.; Kelly, Christopher N.; Varma, Asim; Pittenger, Michael A.

Subject: RE: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

Counsel,

Subsequent to our meet and confer telephone conference, we have further considered your
proposal to amend your complaint, but continue to oppose the filing of an amended complaint
which adds counts and allegations rather than simply dismissing counts III-X of the existing
complaint. As previously stated, we believe that amendment would be futile for reasons already
set forth in the briefing on the motion to dismiss. We suggest that the best way to proceed is to
stipulate to a briefing schedule on the motion to amend; we propose to file our oppositions 30
days from the date that the amended complaint is filed, and will agree to a commensurate
amount of time for plaintiffs to reply.

Finally, defendants disagree with plaintiffs that an SEC 8-K filing is an appropriate mechanism
to provide notice under Rule 23.1 of plaintiffs’ filing an amended complaint resulting in the
dismissal without prejudice of some but not all counts of a shareholder derivative lawsuit.

Please let me know if you wish to discuss further.

Best wishes,

Tom

From: Silverstein, Alan R. [mailto:asilverstein@potteranderson.com]
Sent: Thursday, August 25, 2016 4:23 PM
To: 'Stearn, Bob' <Stearn@RLF.com>; Kishore, Deepthy C. (CIV) <dkishore@CIV.USDOJ.GOV>
Cc: Maddox, Robert C. <Maddox@RLF.com>; Cayne, Howard N. <Howard.Cayne@APORTER.COM>; Bergman, David B.
<David.Bergman@APORTER.COM>; 'JKilduff@OMM.com' <JKilduff@OMM.com>; 'mwalsh@omm.com'
<mwalsh@omm.com>; MCiatti@kslaw.com; 'gmrodriguez@KSLAW.com' <gmrodriguez@KSLAW.com>; Steele, Myron T.
<msteele@potteranderson.com>; Kelly, Christopher N. <ckelly@potteranderson.com>; Varma, Asim
<Asim.Varma@APORTER.COM>; Zimpleman, Thomas D. (CIV) <tzimplem@CIV.USDOJ.GOV>; Pittenger, Michael A.
<mpittenger@potteranderson.com>
Subject: RE: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

Counsel:

I write to follow-up on the meet and confer held on August 18. At the conclusion of that call, Defendants indicated they
would discuss amongst themselves possible briefing schemes for addressing Plaintiffs’ motion to amend the complaint
and Defendants’ motions to dismiss. Please let us know Defendants’ position so we can get this case moving again.
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On a related note, as Defendants have agreed that they do not object to the dismissal of original Counts III-X of the
Complaint, we would like to reach agreement regarding the form of notice required under Rule 23.1. Plaintiffs propose
an SEC 8-K filing. Please let us know if Defendants agree.

Best regards,

Alan

Alan R. Silverstein
Associate

Potter Anderson & Corroon LLP
1313 North Market Street
P.O. Box 951
Wilmington, DE 19899-0951
302 984 6096 Direct Dial
302 658 1192 Fax
asilverstein@potteranderson.com
www.potteranderson.com

Potter Anderson & Corroon LLP is not providing any advice in this communication with respect to any federal tax matters.

THIS ELECTRONIC MAIL TRANSMISSION AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED, CONFIDENTIAL, OR PROPRIETARY
INFORMATION INTENDED ONLY FOR THE PERSON(S) NAMED. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT OR
THE AUTHORIZED REPRESENTATIVE OF THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISTRIBUTION, COPYING, OR
DISCLOSURE OF THIS COMMUNICATION IS STRICTLY PROHIBITED.

From: Stearn, Bob [mailto:Stearn@RLF.com]
Sent: Tuesday, August 16, 2016 6:16 PM
To: Silverstein, Alan R. <asilverstein@potteranderson.com>; 'Kishore, Deepthy C. (CIV)' <Deepthy.C.Kishore@usdoj.gov>
Cc: Maddox, Robert C. <Maddox@RLF.com>; Cayne, Howard N. <Howard.Cayne@APORTER.COM>; Bergman, David B.
<David.Bergman@APORTER.COM>; 'JKilduff@OMM.com' <JKilduff@OMM.com>; 'mwalsh@omm.com'
<mwalsh@omm.com>; MCiatti@kslaw.com; 'gmrodriguez@KSLAW.com' <gmrodriguez@KSLAW.com>; Steele, Myron T.
<msteele@potteranderson.com>; Kelly, Christopher N. <ckelly@potteranderson.com>; Varma, Asim
<Asim.Varma@APORTER.COM>; Zimpleman, Thomas D. (CIV) <Thomas.D.Zimpleman@usdoj.gov>; Pittenger, Michael A.
<mpittenger@potteranderson.com>
Subject: RE: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

Thanks Alan. I expect to be on the call as well.

Robert J. Stearn, Jr., Esquire
Richards, Layton & Finger, P.A.
920 N. King Street
Wilmington, DE 19801
Direct dial: (302) 651-7830
Direct fax: (302) 498-7830
Cell: (302) 598-2988
Email: stearn@rlf.com
Website: www.rlf.com

The information contained in this electronic communication is intended only for the use of the individual or
entity named above and may be privileged and/or confidential. If the reader of this message is not the
intended recipient, you are hereby notified that any unauthorized dissemination, distribution or copying of
this communication is strictly prohibited by law. If you have received this communication in error, please
immediately notify us by return e-mail or telephone (302-651-7700) and destroy the original message.
Thank you.
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From: Silverstein, Alan R. [mailto:asilverstein@potteranderson.com]
Sent: Tuesday, August 16, 2016 6:13 PM
To: 'Kishore, Deepthy C. (CIV)'
Cc: Maddox, Robert C.; Cayne, Howard N.; Bergman, David B.; 'JKilduff@OMM.com'; 'mwalsh@omm.com';
MCiatti@kslaw.com; 'gmrodriguez@KSLAW.com'; Steele, Myron T.; Kelly, Christopher N.; Varma, Asim; Zimpleman,
Thomas D. (CIV); Pittenger, Michael A.; Stearn, Bob
Subject: RE: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

We can use the following dial-in information on Thursday:

Dial In: 1-800-525-8644
International Dial In: +1 719-234-0240
Passcode: 302 984 6096

Best regards,

Alan

Alan R. Silverstein
Associate

Potter Anderson & Corroon LLP
1313 North Market Street
P.O. Box 951
Wilmington, DE 19899-0951
302 984 6096 Direct Dial
302 658 1192 Fax
asilverstein@potteranderson.com
www.potteranderson.com

Potter Anderson & Corroon LLP is not providing any advice in this communication with respect to any federal tax matters.

THIS ELECTRONIC MAIL TRANSMISSION AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED, CONFIDENTIAL, OR PROPRIETARY
INFORMATION INTENDED ONLY FOR THE PERSON(S) NAMED. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT OR
THE AUTHORIZED REPRESENTATIVE OF THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISTRIBUTION, COPYING, OR
DISCLOSURE OF THIS COMMUNICATION IS STRICTLY PROHIBITED.

From: Kishore, Deepthy C. (CIV) [mailto:Deepthy.C.Kishore@usdoj.gov]
Sent: Tuesday, August 16, 2016 6:03 PM
To: Silverstein, Alan R. <asilverstein@potteranderson.com>
Cc: 'maddox@rlf.com' <maddox@rlf.com>; Cayne, Howard N. <Howard.Cayne@APORTER.COM>; Bergman, David B.
<David.Bergman@APORTER.COM>; 'JKilduff@OMM.com' <JKilduff@OMM.com>; 'mwalsh@omm.com'
<mwalsh@omm.com>; MCiatti@kslaw.com; 'gmrodriguez@KSLAW.com' <gmrodriguez@KSLAW.com>; Steele, Myron T.
<msteele@potteranderson.com>; Kelly, Christopher N. <ckelly@potteranderson.com>; Varma, Asim
<Asim.Varma@APORTER.COM>; Zimpleman, Thomas D. (CIV) <Thomas.D.Zimpleman@usdoj.gov>; Pittenger, Michael A.
<mpittenger@potteranderson.com>; 'Stearn@RLF.com' <Stearn@RLF.com>
Subject: RE: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

Alan,

Will you be circulating a dial-in number for Thursday morning’s conference? We intend to participate by phone.

Thank you,

Deepthy Kishore
Trial Attorney
U.S. Department of Justice
Civil Division | Federal Programs Branch
20 Massachusetts Ave. NW | Washington, DC 20530
Tel: (202) 616-4448 | Fax: (202) 616-8460
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deepthy.c.kishore@usdoj.gov

From: Kishore, Deepthy C. (CIV)
Sent: Tuesday, August 16, 2016 5:08 PM
To: 'Varma, Asim'; 'asilverstein@potteranderson.com'; Zimpleman, Thomas D. (CIV); 'mpittenger@potteranderson.com';
'Stearn@RLF.com'
Cc: 'maddox@rlf.com'; Cayne, Howard N.; Bergman, David B.; 'JKilduff@OMM.com'; 'mwalsh@omm.com';
MCiatti@kslaw.com; 'gmrodriguez@KSLAW.com'; 'msteele@potteranderson.com'; 'ckelly@potteranderson.com'
Subject: RE: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

Counsel for Treasury will be available at 10 a.m. on Thursday, as well.

From: Varma, Asim [mailto:Asim.Varma@APORTER.COM]
Sent: Tuesday, August 16, 2016 5:05 PM
To: 'asilverstein@potteranderson.com'; Zimpleman, Thomas D. (CIV); 'mpittenger@potteranderson.com';
'Stearn@RLF.com'
Cc: 'maddox@rlf.com'; Kishore, Deepthy C. (CIV); Cayne, Howard N.; Bergman, David B.; 'JKilduff@OMM.com';
'mwalsh@omm.com'; MCiatti@kslaw.com; 'gmrodriguez@KSLAW.com'; 'msteele@potteranderson.com';
'ckelly@potteranderson.com'
Subject: Re: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

I'm available at 10:00 am Thursday.

From: Silverstein, Alan R. [mailto:asilverstein@potteranderson.com]
Sent: Tuesday, August 16, 2016 11:00 AM Eastern Standard Time
To: 'Zimpleman, Thomas D. (CIV)' <Thomas.D.Zimpleman@usdoj.gov>; Pittenger, Michael A.
<mpittenger@potteranderson.com>; Varma, Asim; 'stearn@rlf.com' <stearn@rlf.com>
Cc: 'maddox@rlf.com' <maddox@rlf.com>; Kishore, Deepthy C. (CIV) <Deepthy.C.Kishore@usdoj.gov>; Cayne, Howard
N.; Bergman, David B.; 'jkilduff@omm.com' <jkilduff@omm.com>; 'mwalsh@omm.com' <mwalsh@omm.com>;
zzz.External.MCiatti@kslaw.com; 'gmrodriguez@kslaw.com' <gmrodriguez@kslaw.com>; Steele, Myron T.
<msteele@potteranderson.com>; Kelly, Christopher N. <ckelly@potteranderson.com>
Subject: RE: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

Counsel:

The District of Delaware Local Rules, revised August 1, 2016, require an oral meet and confer (LR 7.1.1). Please let us
know if Delaware counsel and any co-counsel who wish to attend are available for a meet and confer at 10:00 a.m. ET on
Thursday, August 18, 2016.

Best regards,

Alan

Alan R. Silverstein
Associate
Potter Anderson & Corroon LLP
1313 North Market Street
P.O. Box 951
Wilmington, DE 19899-0951
302 984 6096 Direct Dial
302 658 1192 Fax
asilverstein@potteranderson.com
www.potteranderson.com
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Potter Anderson & Corroon LLP is not providing any advice in this communication with respect to any federal tax matters.

THIS ELECTRONIC MAIL TRANSMISSION AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED, CONFIDENTIAL, OR PROPRIETARY
INFORMATION INTENDED ONLY FOR THE PERSON(S) NAMED. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT OR
THE AUTHORIZED REPRESENTATIVE OF THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISTRIBUTION, COPYING, OR
DISCLOSURE OF THIS COMMUNICATION IS STRICTLY PROHIBITED.

From: Zimpleman, Thomas D. (CIV) [mailto:Thomas.D.Zimpleman@usdoj.gov]
Sent: Thursday, August 11, 2016 4:30 PM
To: Pittenger, Michael A. <mpittenger@potteranderson.com>; 'Varma, Asim' <Asim.Varma@APORTER.COM>;
'stearn@rlf.com' <stearn@rlf.com>
Cc: 'maddox@rlf.com' <maddox@rlf.com>; Kishore, Deepthy C. (CIV) <Deepthy.C.Kishore@usdoj.gov>; Cayne, Howard
N. <Howard.Cayne@APORTER.COM>; Bergman, David B. <David.Bergman@APORTER.COM>; 'jkilduff@omm.com'
<jkilduff@omm.com>; 'mwalsh@omm.com' <mwalsh@omm.com>; MCiatti@kslaw.com; 'gmrodriguez@kslaw.com'
<gmrodriguez@kslaw.com>; Steele, Myron T. <msteele@potteranderson.com>; Silverstein, Alan R.
<asilverstein@potteranderson.com>; Kelly, Christopher N. <ckelly@potteranderson.com>
Subject: RE: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

Counsel:

I write on behalf of Treasury and FHFA in response to your August 3 email. While we have no
objection to plaintiffs effectively dismissing counts III-X of the original complaint by means of an
amended complaint, we oppose the filing of an amended complaint which adds new counts and
allegations, as we maintain that the new counts would be subject to dismissal for the reasons set
forth in the current motions to dismiss, and that the additional allegations do not affect the legal
arguments for dismissal presented in those motions.

Best wishes,

Tom

From: Pittenger, Michael A. [mailto:mpittenger@potteranderson.com]
Sent: Wednesday, August 03, 2016 6:12 PM
To: 'Varma, Asim'; 'stearn@rlf.com'
Cc: 'maddox@rlf.com'; Kishore, Deepthy C. (CIV); Zimpleman, Thomas D. (CIV); Cayne, Howard N.; Bergman, David B.;
'jkilduff@omm.com'; 'mwalsh@omm.com'; MCiatti@kslaw.com; 'gmrodriguez@kslaw.com'; Steele, Myron T.; Silverstein,
Alan R.; Kelly, Christopher N.
Subject: RE: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

Counsel:

In response to your correspondence dated June 29, 2016 (copied below), Plaintiffs propose the attached Amended

Complaint to effectively dismiss Counts III through X of the Complaint (D.I. 1, “Original Complaint� ). Plaintiffs have
made further amendments consistent with the facts and allegations made in the Original Complaint, including a new
count for unjust enrichment against the Department of the Treasury. For your convenience, attached is a redline
comparison of the Amended Complaint and the Original Complaint.

Please let us know if Defendants will consent to the filing of the attached Amended Complaint. Plaintiffs are available to
meet and confer on this issue at a mutually agreeable time pursuant to Local Rule 7.1.1.

Thank you.
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Michael A. Pittenger

Potter Anderson & Corroon LLP
1313 North Market Street
P.O. Box 951
Wilmington, DE 19899-0951
302 984 6136 Direct Dial
302 658 1192 Fax
mpittenger@potteranderson.com
www.potteranderson.com

Potter Anderson & Corroon LLP is not providing any advice in this communication with respect to any federal tax matters.

THIS ELECTRONIC MAIL TRANSMISSION AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED, CONFIDENTIAL, OR PROPRIETARY
INFORMATION INTENDED ONLY FOR THE PERSON(S) NAMED. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT OR
THE AUTHORIZED REPRESENTATIVE OF THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISTRIBUTION, COPYING, OR
DISCLOSURE OF THIS COMMUNICATION IS STRICTLY PROHIBITED.

From: Varma, Asim [mailto:Asim.Varma@APORTER.COM]
Sent: Wednesday, June 29, 2016 12:24 PM
To: Kelly, Christopher N. <ckelly@potteranderson.com>; 'stearn@rlf.com' <stearn@rlf.com>
Cc: 'maddox@rlf.com' <maddox@rlf.com>; 'Deepthy.c.kishore@usdoj.gov' <Deepthy.c.kishore@usdoj.gov>;
'Thomas.d.zimpleman@usdoj.gov' <Thomas.d.zimpleman@usdoj.gov>; Cayne, Howard N.
<Howard.Cayne@APORTER.COM>; Bergman, David B. <David.Bergman@APORTER.COM>; 'jkilduff@omm.com'
<jkilduff@omm.com>; 'mwalsh@omm.com' <mwalsh@omm.com>; MCiatti@kslaw.com; 'gmrodriguez@kslaw.com'
<gmrodriguez@kslaw.com>; Steele, Myron T. <msteele@potteranderson.com>; Pittenger, Michael A.
<mpittenger@potteranderson.com>; Silverstein, Alan R. <asilverstein@potteranderson.com>
Subject: RE: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

Mr. Kelly

Thank you for sending the draft notice of voluntary dismissal of counts III through VIII and the draft motion for dismissal
of counts IX and X. However, Federal Rule of Civil Procedure 41(a), which “applies to dismissals of entire actions and not

to individual claims,� is not the appropriate procedural vehicle for dismissing those specific claims. New W. Urban
Renewal Co. v. Viacom, Inc., 230 F. Supp. 2d 568, 571 n.4 (D.N.J. 2002); see also Bailey v. Shell W. E&P, Inc., 609 F.3d 710,
720 (5th Cir. 2010) (“Rule 41(a) dismissal only applies to the dismissal of an entire action—not particular

claims.� ). Because Plaintiffs want to dismiss less than all of their claims against Defendants, we believe a motion to
amend pursuant to Rule 15 is the proper mechanism for dismissing counts III through X from this action. See Chan v.
Cty. of Lancaster, 2013 WL 2412168, at *15-16 (E.D. Pa. 2013) (“The proper procedural mechanism for dismissing less

than all of the claims in an action is a motion to amend under Federal Rule of Civil Procedure 15(a).� ); Wright & Miller,
Fed. Prac. & P. § 2362 (“A plaintiff who wishes to drop some claims but not others should do so by amending his

complaint pursuant to Rule 15.� ). Accordingly, because Rule 41 is not the appropriate procedural vehicle for partial
dismissal, Defendants do not consent to Plaintiffs’ proposed motion and submit that Plaintiffs cannot dismiss counts III-
VIII by notice.

Thanks, Asim

From: Kelly, Christopher N. [mailto:ckelly@potteranderson.com]
Sent: Friday, June 24, 2016 2:29 PM
To: 'stearn@rlf.com'
Cc: 'maddox@rlf.com'; 'Deepthy.c.kishore@usdoj.gov'; 'Thomas.d.zimpleman@usdoj.gov'; Cayne, Howard N.; Varma,
Asim; Bergman, David B.; 'jkilduff@omm.com'; 'mwalsh@omm.com'; zzz.External.MCiatti@kslaw.com;
'gmrodriguez@kslaw.com'; Steele, Myron T.; Pittenger, Michael A.; Silverstein, Alan R.
Subject: RE: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

Counsel,
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Further to Michael Pittenger’s correspondence dated May 19, 2016, attached please find a draft notice of
voluntary dismissal of Counts III-VIII of the Class Action and Derivative Complaint and a draft unopposed
motion for voluntary dismissal of Counts IX and X (with Exhibit A and proposed order).

We plan to file these documents promptly and would like to represent that the motion is unopposed. Please let
us know if you have any comments or edits to the motion, Exhibit A, or proposed order, and whether we can
represent to the Court that the motion is unopposed. Thanks.

Best,
Chris

From: Houghton, Melissa A.
Sent: Thursday, May 19, 2016 2:24 PM
To: 'stearn@rlf.com' <stearn@rlf.com>
Cc: 'maddox@rlf.com' <maddox@rlf.com>; 'Deepthy.c.kishore@usdoj.gov' <Deepthy.c.kishore@usdoj.gov>;
'Thomas.d.zimpleman@usdoj.gov' <Thomas.d.zimpleman@usdoj.gov>; 'Howard.cayne@aporter.com'
<Howard.cayne@aporter.com>; 'Asim.varma@aporter.com' <Asim.varma@aporter.com>;
'David.bergman@aporter.com' <David.bergman@aporter.com>; 'jkilduff@omm.com' <jkilduff@omm.com>;
'mwalsh@omm.com' <mwalsh@omm.com>; 'mciatti@kslaw.com' <mciatti@kslaw.com>; 'gmrodriguez@kslaw.com'
<gmrodriguez@kslaw.com>; Steele, Myron T. <msteele@potteranderson.com>; Pittenger, Michael A.
<mpittenger@potteranderson.com>; Kelly, Christopher N. <ckelly@potteranderson.com>; Silverstein, Alan R.
<asilverstein@potteranderson.com>
Subject: Jacobs v. Federal Housing Finance Agency, C.A. No. 15-708 (D. Del.)

Mr. Stearn, please find attached a letter from Michael A. Pittenger, Esq. regarding the above matter.

Thank you,
Missy

Melissa A. Houghton
Secretary to Philip A. Rovner

Alan R. Silverstein
John E. James

Potter Anderson & Corroon LLP
1313 North Market Street
P.O. Box 951
Wilmington, DE 19899-0951
302 984 6232 Direct Dial
302 658 1192 Fax
mhoughton@potteranderson.com
www.potteranderson.com

Potter Anderson & Corroon LLP is not providing any advice in this communication with respect to any federal tax matters.

THIS ELECTRONIC MAIL TRANSMISSION AND ANY ATTACHMENTS MAY CONTAIN PRIVILEGED, CONFIDENTIAL, OR PROPRIETARY
INFORMATION INTENDED ONLY FOR THE PERSON(S) NAMED. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT OR
THE AUTHORIZED REPRESENTATIVE OF THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISTRIBUTION, COPYING, OR
DISCLOSURE OF THIS COMMUNICATION IS STRICTLY PROHIBITED.

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly prohibited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.
_____________________________
For more information about Arnold & Porter LLP, click here:
http://www.arnoldporter.com
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This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly prohibited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.
_____________________________
For more information about Arnold & Porter LLP, click here:
http://www.arnoldporter.com
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