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ORAL ARGUMENT HELD ON APRIL 15, 2016 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
 
PERRY CAPITAL LLC, 
 

          Appellant, 
 

v. 
 
JACOB J. LEW, et al., 
 

          Appellees. 

 
 
 

Nos. 14-5243 (L), 
14-5254 (con.), 
14-5260 (con.), 
14-5262 (con.) 

 
PLAINTIFFS-APPELLANTS’ MOTION FOR FURTHER JUDICIAL 

NOTICE AND SUPPLEMENTATION OF THE RECORD 
 

 Plaintiffs-Appellants in cases 14-5243 and 14-5254 respectfully move the 

Court to take judicial notice of, and supplement the record on appeal with, the 

additional documents that are attached to this motion.  These materials were 

produced in discovery in Fairholme Funds, Inc. v. United States, No. 13-465 (Fed. 

Cl.), and recently became public (the “Protected Information” designation was 

removed from these documents last week, and they soon thereafter became 

publicly available). The Court may consider the documents for reasons explained 

in Fairholme’s briefing on its earlier motion for judicial notice, see Fairholme’s 

Sealed Mot. for Judicial Notice & Supplementation of the Record at 3–6, 18–20 

(July 29, 2015); Fairholme’s Sealed Reply in Supp. of Its Mot. for Judicial Notice 

& Supplementation of the Record at 7–10 (Aug. 31, 2015), as they confirm that 
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Defendants exceeded their authority by imposing the Net Worth Sweep for the 

patently unlawful purposes of enriching Treasury and prohibiting the Companies 

from rebuilding capital and returning to a sound and solvent condition, see Initial 

Opening Brief for Institutional Plaintiffs at 33–47, 61–67 (June 29, 2015). 

 Among the newly released documents, emails sent by James Parrott, a White 

House official who was intimately involved in the development and rollout of the 

Net Worth Sweep, confirm that the Net Worth Sweep was in direct contravention 

to FHFA’s duties as conservator. For example, on August 17, 2012—the same day 

the Net Worth Sweep was enacted—Mr. Parrott indicated in an email exchange 

with Congressional staff that the purpose of the Net Worth Sweep was “ensuring 

that [the Companies] can’t recapitalize” by “clos[ing] off [the] possibility that they 

every [sic] go (pretend) private again.”  UST00503991, UST00503992 (Exhibit 1, 

A002, A003). That same day, Mr. Parrott told “fellow traveler” Peter Wallison of 

the American Enterprise Institute that the Net Worth Sweep would ensure that the 

Companies “can’t repay their debt and escape” and said that Mr. Wallison’s 

comments to Bloomberg News were “exactly right on substance and intent.”  

UST00061068 (Exhibit 2, A007); UST00503987 (Exhibit 3, A010).  Earlier that 

day, Mr. Wallison had told Bloomberg News that:  

[t]he most significant issue here is whether Fannie and Freddie will 
come back to life because their profits will enable them to re-capitalize 
themselves and then it will look as though it is feasible for them to 
return as private companies backed by the government . . . What the 
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Treasury Department seems to be doing here, and I think it’s a really 
good idea, is to deprive them of all their capital so that doesn’t happen. 

 
Cheyenne Hopkins & Clea Benson, U.S. Revises Payment Terms for Fannie Mae, 

Freddie Mac, BLOOMBERG, Aug. 17, 2012, http://goo.gl/1YQhqE.   

Mr. Parrott’s endorsement of those comments directly contradicts 

Defendants’ representations to the district court (e.g., that the Net Worth Sweep 

was enacted to avoid a “downward spiral”) and makes clear that the Net Worth 

Sweep was imposed for a perverse and illegitimate reason: the Companies were 

becoming too profitable for Defendants to accomplish their actual goal of 

preventing the Companies from being rehabilitated and operating in a sound 

manner, i.e., with capital and in accord with FHFA’s obligations as conservator.  

Treasury’s own internal Q&A document, dated August 16, 2012, underscores 

Treasury’s objective: “By taking all of their profits going forward, we are making 

clear that the GSEs will not ever be allowed to return to profitable entities . . . .”  

UST00554584 (Exhibit 4, A015) (emphasis in original).  And on August 18, 2012, 

Mr. Parrott tellingly described the Net Worth Sweep in an email to his team at 

Treasury as a “very high risk exercise” and a “policy change of enormous 

importance.” UST00503985 (Exhibit 5, A027). In this litigation and elsewhere, 

Defendants have sought to characterize the Net Worth Sweep as a mere 

modification of the PSPAs that did not change “the[ir] underlying economics,” 

Decl. of Mario Ugoletti ¶ 19, JA2418 at JA2426 (“Ugoletti Decl.”), but Mr. 
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Parrott’s email highlights the transformational and intentional nature of the Net 

Worth Sweep. Together these documents underscore Institutional Plaintiffs’ 

arguments at the district court and on appeal that the Net Worth Sweep—by design 

and effect—is diametrically opposed to FHFA’s statutory charge as conservator 

(and an end-run around HERA’s statutory priority scheme for liquidation of the 

GSEs in receivership). 

Other documents further confirm that Treasury fully anticipated the 

accounting adjustments that dramatically increased the Companies’ net worth soon 

after the Net Worth Sweep went into effect.  As early as May 2012, Treasury was 

discussing “returning the deferred tax asset to the GSE balance sheets.”  

UST00405880 (Exhibit 6, A029); see Initial Opening Brief for Institutional 

Plaintiffs 12 (discussing deferred tax assets).  In July 2012, a Treasury official 

observed that releases of loan loss reserves could “increase the [Companies’] net 

[worth] substantially.”  UST00406876 (Exhibit 7, A033).  And Treasury’s number 

one question for the Companies when it met with their senior management on 

August 9, 2012, was “how quickly they forecast releasing credit reserves.”  

UST00556835 (Exhibit 8, A035).  This evidence provides context for another 

document, which indicates that an FHFA official perceived “a renewed push” by 

Treasury “to move forward on PSPA amendments” on August 9, the day 

Treasury’s meetings with Fannie’s and Freddie’s management occurred.  
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FHFA00031696 (Exhibit 9, A044).  It is thus apparent that Defendants knew that 

Treasury would reap massive, windfall profits from the Net Worth Sweep and that 

this fact—together with a desire to permanently prevent the Companies from 

rebuilding capital and returning to soundness and solvency—was the true rationale 

for the agency action at issue in this case. 

The forward-looking statements regarding future earnings in Fannie’s 

August 8, 2012, 10-Q do not undermine this conclusion. See Oral Arg. Tr. 16:10–

17:12 (Apr. 15, 2016) (Exhibit 10, A048–A049). First, those statements do not 

conflict with the conservative projections that Fannie’s Chief Financial Officer 

Susan McFarland presented to Treasury on August 9. The projections show Fannie 

generating average comprehensive income of over $11 billion per year from 2012 

through 2022, with the possibility of small draws to pay cash dividends to Treasury 

(cumulatively representing less than 7% of the total commitment outstanding in 

2012) in years with potentially less robust earnings. UST00532144 (Exhibit 11, 

A059).  In other words, as one Fannie Mae executive commented during a July 

2012 board meeting (the minutes of which were forwarded to FHFA officials), the 

“next 8 years” after 2012 were likely to be “the golden years of GSE earnings” and 

strong profitability. FHFA00047889 (Exhibit 12, A063).  

Second, any prospect of incremental draws from Treasury’s funding 

commitment would certainly not cause a “death spiral,” as Defendants have 
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repeatedly asserted below, on appeal, and in other courts: Ms. McFarland’s 

projections showed that more than $116 billion of Treasury’s funding commitment 

for Fannie alone would remain available in 2022. And given the payment-in-kind 

option (which permits Fannie and Freddie to pay Treasury with securities, instead 

of cash), there was no requirement to initiate draws to pay any cash dividends. See 

FHFA00083260 (Exhibit 13, A068) (notifying FHFA and Treasury in 2008 of 

option under PSPAs to “pay cash [dividends] at 10 percent or accrue at 12 percent 

as a matter of policy”).  

Importantly, the projections do not include the release of Fannie’s deferred 

tax assets valuation allowance, which, consistent with Ms. McFarland’s statements 

and applicable accounting rules, added over $50 billion in capital to Fannie’s 

balance sheet in early 2013 (that was promptly swept to Treasury). The recently 

released information discovered in the Court of Federal Claims further 

demonstrates that Treasury knew that the Companies’ deferred tax assets valuation 

allowances would soon be released when it adopted the Net Worth Sweep. The 

release of the valuation allowances, coupled with earnings from Fannie’s and 

Freddie’s operations and other items (such as sizable litigation recoveries), would 

have provided a substantial capital buffer to protect the Companies from the 

consequences of any adverse scenarios in the foreseeable future. Indeed, but for the 

Net Worth Sweep, Fannie and Freddie would now have approximately $125 billion 
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in additional capital on their balance sheets that has instead been swept to 

Treasury.  

Portions of the deposition transcripts of two Treasury officials that are 

among the newly released documents also support Plaintiffs’ argument that 

Treasury unlawfully directed FHFA to enter the Net Worth Sweep.  See Initial 

Opening Br. for Institutional Plaintiffs 75–76.  For example, Treasury made no 

contingency plans for the possibility that FHFA might refuse to give away the 

entire economic value of the Companies it is statutorily charged with 

rehabilitating.  Transcript of Bowler Deposition at 126:10–19 (July 1, 2015) 

(Exhibit 14, A072); Transcript of Foster Deposition at 134:20–135:2 (July 14, 

2015) (Exhibit 15, A076–A077).  It was apparently a foregone conclusion to 

Treasury that FHFA would follow Treasury’s lead and agree to the Net Worth 

Sweep, regardless of whether the arrangement exceeded FHFA’s statutory 

authority as conservator. 

Finally, these documents further undermine the veracity of the sworn 

declaration by Mario Ugoletti to the district court stating, on behalf of FHFA, that 

“the intention of the [Net Worth Sweep] was not to increase compensation to 

Treasury.” Ugoletti Decl. ¶ 19, JA2426. Treasury’s August 16, 2012, internal Q&A 

document highlights the Companies’ “improving operating performance” and 

“potential for near-term earnings to exceed the 10% dividend” as among the 
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reasons for “putting in place a better deal for taxpayers” by promptly adopting the 

Net Worth Sweep. UST00554583, UST00554590 (Exhibit 4, A014, A021). 

Significantly, none of the financial projections that Defendants submitted to the 

district court showed Treasury receiving greater dividends under the Net Worth 

Sweep than it would have received under the prior arrangement.  In other words, 

Treasury’s statement the day before the Net Worth Sweep was announced that it 

expected to profit from the change reflects a more optimistic assessment of the 

Companies’ future prospects than any of the financial projections Defendants 

submitted to the district court.  It is thus apparent that by the time the Net Worth 

Sweep was announced, Treasury had repudiated those earlier projections and 

expected the Companies’ near-term profits to exceed their 10% cash dividends.1 

These documents show that, contrary to Defendants’ misleading submissions 

to the district court, the Net Worth Sweep was adopted for the improper purposes 

of awarding windfall profits to Treasury and preventing the Companies from 

rebuilding capital and returning to a sound and solvent condition.  These aims are 

                                                           

 1 The newly released documents also demonstrate the falsity of the assertion 
in Mr. Ugoletti’s declaration that “[a]t the time of the negotiation and execution of 
the Third Amendment, the Conservator and the Enterprises had not yet begun to 
discuss whether or when the Enterprises would be able to recognize any value to 
their deferred tax assets.”  Ugoletti Decl. ¶ 20, JA2426. Indeed, according to a May 
29, 2012 meeting agenda, Treasury was focused on the issue of “[r]eturning the 
deferred tax asset to the GSE balance sheets,” and planned to discuss that issue 
with FHFA and the GSEs in early June.  UST00405880 (Exhibit 6, A029).   
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antithetical to Defendants’ statutory responsibilities under HERA, and the Net 

Worth Sweep must be set aside. 

 

May 25, 2016          Respectfully submitted, 

 
Theodore B. Olson 
Douglas R. Cox 
Matthew D. McGill 
GIBSON, DUNN & CRUTCHER LLP 
1050 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
Telephone: 202.955.8500 
Facsimile: 202.467.0539 
Counsel for Appellant Perry Capital 
LLC 

 

/s/ Charles J. Cooper 
Charles J. Cooper 
David H. Thompson 
Vincent J. Colatriano 
Peter A. Patterson 
Brian W. Barnes 
COOPER & KIRK, PLLC 
1523 New Hampshire Avenue, N.W. 
Washington, D.C. 20036 
Telephone: 202.220.9600 
Facsimile: 202.220.9601 
Counsel for Appellants Fairholme 
Funds, Inc., et al.
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CERTIFICATE OF SERVICE 

 I hereby certify that, on this 25th day of May 2016, I electronically filed the 

original of the foregoing document with the clerk of this Court by using the 

CM/ECF system. I certify that the participants in the case are registered CM/ECF 

users and that service will be accomplished by the appellate CM/ECF system. 

    

Dated: May 25, 2016     /s/ Charles J. Cooper 
        Charles J. Cooper 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 

- - - - - - - - - - - - - - - X 
                              : 
PERRY CAPITAL LLC, FOR AND ON : 
BEHALF OF INVESTMENT FUNDS : 
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INVESTMENT MANAGER,   : 
      : 
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    : 

v.     : No. 14-5243, et al. 
     : 

JACOB J. LEW, IN HIS OFFICIAL : 
CAPACITY AS THE SECRETARY OF : 
THE DEPARTMENT OF THE  : 
TREASURY, ET AL.,   : 
      : 

Appellees.          : 
                              : 
- - - - - - - - - - - - - - - X 
       Friday, April 15, 2016 
       Washington, D.C. 

 The above-entitled matter came on for oral argument 
pursuant to notice. 

 BEFORE: 

  CIRCUIT JUDGES BROWN AND MILLETT, AND SENIOR  
  CIRCUIT JUDGE GINSBURG 
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that reads out the fiduciary duty by that provision. 

  MR. OLSON:  I submit that it does not, Judge 

Ginsburg, and I think that would be an error.  If the Court 

came to the conclusion that that reference, an incident 

powers, which is also in the FDIA, would allow the 

conservator who is supposed to bring according to the 

statute conserve and preserve and sound and solvent, and 

rehabilitate the agency -- 

  JUDGE GINSBURG:  Suppose the -- 

  MR. OLSON:  -- it would swallow up all those 

words. 

  JUDGE GINSBURG:  Suppose the FDIA is facing a 

troubled bank of enormous proportions, one of the largest 

banks in the country, and it says we could, we're acting as 

conservator here, we could perform the ordinary duties of a 

conservator, but it would so impair the reserves of the FDIC 

that it would be a danger to all of the insured depositors 

around the country, and so, we're going to act to a degree 

in our own interests, rather than solely in the interest of 

the troubled institution? 

  MR. OLSON:  At that point I think if you read the 

statute as a whole, and if you look at the way the FDIA and 

the FDIC have operated all these many years there's a choice 

then to decide to move to a position of a receivership, and 

then wind down the entity, which is what Treasury said it 

A047
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was going to do. 

  JUDGE GINSBURG:  Well, that's right, and they're 

still, in their capacity as conservator they haven't yet 

pulled the trigger as a liquidator, right? 

  MR. OLSON:  Well, they're pulling the trigger -- 

  JUDGE GINSBURG:  As a receiver. 

  MR. OLSON:  -- but they're not admitting it, and 

they're still supposed to be acting as a conservator, and 

then they decide no, we're going to take -- 

  JUDGE GINSBURG:  Just go back, I have your point, 

just go back a moment to what Judge Millett was saying about 

the somewhat conflicting views of the long-term outlook, I 

think there was consensus that there would be a lot of 

fluctuation, volatility over any period of time for the 

GSEs, but the, what's the date of the Third Amendment, the 

17th? 

  MR. OLSON:  August 17 -- 

  JUDGE GINSBURG:  Seventeenth. 

  MR. OLSON:  -- 2012. 

  JUDGE GINSBURG:  Okay.  So, on the eighth, I think 

it's the eighth of August, the two GSEs, the ninth, issued, 

one's on the eighth, one's on the ninth, they're 10-Qs, 

right?  And the 10-Qs say we do not expect to generate net 

income or comprehensive income in excess of our annual 

dividend obligation to the Treasury over the long term.  We 
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also expect that over time our dividend obligation to 

Treasury will increasingly drive our future draws under the 

senior preferred stock purchase agreement.  So, the week 

before, whatever it is, 10 days before the trigger is pulled 

both of the GSEs go out with their 10-Qs and say we have no 

future. 

  MR. OLSON:  And at the same time, and this is 

reinforced by the documents that were recently unsealed, 

that there were projections because of the deferred tax 

assets, and the availability they were soon to be released 

would make a completely different picture.  It's not a 

coincidence, we submit -- 

  JUDGE MILLETT:  A completely different picture for 

how long? 

  MR. OLSON:  For the foreseeable future.  This  

was -- 

  JUDGE MILLETT:  Not the foreseeable future, for 

2012/2013. 

  MR. OLSON:  Well, the proof is in the pudding. 

  JUDGE GINSBURG:  Are you talking about the 

McFarland statement? 

  MR. OLSON:  These entities have returned $50 

billion to the Treasury more than the Treasury put into 

these institutions.  And the other thing is that what was 

done at the net worth sweep -- 
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  JUDGE GINSBURG:  No, that's doesn't follow, it 

doesn't necessarily mean more, it's just $50 billion -- 

  MR. OLSON:  In excess. 

  JUDGE GINSBURG:  -- toward the commitment, towards 

paying down the commitment.   

  MR. OLSON:  The commitment, this -- the amount 

that has been returned exceeds by $50 billion. 

  JUDGE GINSBURG:  As of now, is that what you're 

saying? 

  MR. OLSON:  That's -- 

  JUDGE GINSBURG:  As of now? 

  MR. OLSON:  -- $58 billion, I think. 

  JUDGE GINSBURG:  Okay.  So, that's post record, 

but fair enough.  Okay. 

  MR. OLSON:  Yes.  I think that it is in -- 

  JUDGE GINSBURG:  All right.  But the only 

optimistic scenario here is what McFarland relays, correct? 

  MR. OLSON:  No, I believe that if you look at the 

Ugoletti deposition, the Jeff Foster who was a Treasury 

official -- 

  JUDGE GINSBURG:  Ugoletti takes us to a very 

interesting point.  Are you still maintaining that the 

record was inadequate before the District Court? 

  MR. OLSON:  Absolutely, the record was inadequate, 

it was not only inadequate, it was misleading, it was 
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