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Plaintiffs David Jacobs and Gary Hindes (the “Jacobs Plaintiffs”) oppose the Federal

Housing Finance Agency’s (“FHFA”) Motion for Transfer of Actions to the U.S. District Court

for the District of Columbia (“D.C. Court”) (D.I. 1) (“Motion to Transfer”). The Jacobs

Plaintiffs oppose transfer because the litigation they have filed in the United States District Court

for the District of Delaware1 presents substantially different issues than the other three cases

identified for transfer by FHFA. Indeed, the state law statutory questions that are the central

focus of the Delaware Action are unique to that litigation alone, and the facts relating to those

questions are not in dispute. As a result, FHFA cannot and does not identify common questions

of disputed fact that the Delaware Action shares with the other actions designated in the Motion

to Transfer. Thus, transfer to the D.C. Court of the four designated cases will not “promote the

just and efficient conduct of [the] actions.” FHFA’s motion is not an effort to streamline

litigation in multiple forums, but rather is a blatant attempt to shop for a forum that has already

issued rulings purportedly favorable to FHFA, but where no related case is actually pending. For

these reasons, FHFA’s Motion to Transfer should be denied.

BACKGROUND

The Delaware Action concerns the 2012 amendments to certain stock purchase

agreements and to the constitutive documents of two publicly traded, stockholder-owned

corporations— Federal National Mortgage Association (“Fannie Mae”) and the Federal Home

Loan Mortgage Corporation (“Freddie Mac,” with Fannie Mae, the “Companies”). Fannie Mae

and Freddie Mac are two of the largest privately owned insurance companies in the world. The

Companies operate for profit, and their debt and equity securities are privately owned and

1 Jacobs, et al. v. Fed. Hous. Fin. Agency et al., C.A. No. 15-708-GMS (D. Del.) (the “Delaware
Action”).
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2

publicly traded. The Jacobs Plaintiffs, and plaintiffs in the other actions FHFA has designated as

related, are stockholders of Fannie Mae and/or Freddie Mac.

During the financial crisis, at the Department of Treasury’s (“Treasury”) urging,

Congress created FHFA to replace Fannie Mae’s and Freddie Mac’s prior regulator, and

authorized it to appoint itself as conservator of the Companies. In September 2008, FHFA

appointed itself as conservator for both Companies. FHFA then caused the Companies to enter

into agreements with Treasury (“Preferred Stock Purchase Agreements” or “PSPAs”) for

Treasury to purchase preferred stock of Fannie Mae and Freddie Mac. These agreements also

established a funding commitment pursuant to which FHFA could cause the Companies to draw

additional funds from Treasury to maintain a positive net worth. In 2012, at a time when the

Companies had started generating the largest profits in their history, FHFA and Treasury

amended the terms of the PSPAs so that all of the Companies’ quarterly profits, less a small

capital reserve that will be fully depleted by 2018, would henceforth be paid to Treasury.

The amendments changed the terms of senior preferred stock of Fannie Mae and Freddie

Mac held by Treasury to grant it a right to quarterly, cumulative dividends from Fannie Mae and

Freddie Mac equal to the entire net worth of those corporations, on a perpetual basis, for no

consideration. The controlling stockholder, the federal government, called these 2012

amendments the “Net Worth Sweep.” The Net Worth Sweep generated a massive windfall for

Treasury and, by ensuring that no funds would ever again be available to pay dividends on other

classes and series of stock of the Companies, extinguished the value of the private stockholders’

interests in the Companies.

Stockholders around the country have instituted various actions challenging the Net

Worth Sweep. FHFA seeks to consolidate and transfer just four of them: The Delaware Action;
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3

Saxton v. Fed. Hous. Fin. Agency, No. 1:15-cv-00047 (N.D. Iowa) (“Saxton”); Robinson v. Fed.

Hous. Fin. Agency, No. 7:15-cv-00109 (E.D. Ken.) (“Robinson”); Roberts v. Fed. Hous. Fin.

Agency, No. 1:16-cv-02107 (N.D. Ill.) (“Roberts”) (collectively, “the Four Actions”).2 The

Delaware Action challenges the validity and enforceability of the Net Worth Sweep under the

corporate laws of Delaware and Virginia, which are the laws Fannie Mae and Freddie Mac,

respectively, selected for their internal corporate governance in accordance with their charter

legislation. None of the Other Designated Actions includes the Delaware and Virginia statutory

claims that are the focus of the Delaware Action. The Delaware action also asserts claims under

Delaware and Virginia law for breach of contract, breach of the implied covenant of good faith

and fair dealing, and breach of fiduciary duty. Those claims too are not claims that are being

pressed in any of the Other Designated Actions.3 Moreover, the two state law books and records

actions that FHFA has noticed as related actions in this MDL (D.I. 9) assert claims that are

completely different from those asserted in either the Delaware Action or the Other Designated

Actions.4 While the Books and Records Actions seek inspection of corporate books and records

relating to the Net Worth Sweep, among other matters, neither is a plenary action challenging the

Net Worth Sweep itself.5

2Saxton, Robinson and Roberts are collectively referred to as the “Other Designated Actions.”

3 The complaint in the Saxton case in the Northern District of Iowa does include state law claims
for breach of contract and breach of the implied covenant, but the Saxton plaintiffs have advised
the defendants they will not be opposing dismissal of those claims.

4 D.I. 9-5 at 78 (Pagliara v. Fed. Nat’l Mortg. Ass’n, No. 1:16-cv-00193 (D. Del.)); D.I. 9-6 at
36 (Pagliara v. Fed. Home Loan Mortg. Corp., No. 1:16-cv-00337-JCC-JFA (E.D. Va.))
(together, the “Books and Records Actions”).

5 In Delaware, actions to inspect books and records are treated as summary actions and are
typically decided with limited discovery and on an expedited basis. See 8 DEL. C. § 220(d);
Weinstein Enters., Inc. v. Orloff, 870 A.2d 499, 505 (Del. 2005) (“Section 220 is intended to
provide to stockholders of Delaware corporations an economical and expeditious mechanism for
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4

All of the Plaintiffs in the Four Actions oppose FHFA’s Motion to Transfer.

ARGUMENT

I. Transfer Is Inappropriate Because FHFA Cannot and Does Not Show that the
Delaware Action Shares Complex Common Questions of Fact with the Other
Designated Actions

The Panel is authorized to transfer only “civil actions involving one or more common

questions of fact.” 28 U.S.C. §1407(a). “To satisfy this statutory prerequisite, the party seeking

transfer may not simply allege a common factual background; it must instead present

outstanding factual questions that remain unresolved and are subject to further exploration

through discovery.” Enterprise Defendants’ Opposition to Genesee County’s Mot. for Transfer

of Actions Pursuant to 28 U.S.C. § 1407 in In re: Real Estate Transfer Tax Litig., MDL No.

2394, at 5 (J.P.M.L. July 23, 2012) (hereinafter “FHFA Real Estate Transfer Tax Opp.”) (D.I.

108).6 Simply put, where the background facts are not in dispute and any common disputed facts

are not identified or complex, a motion to transfer should be denied. See, e.g., In re: Ocala

Funding, LLC, Commercial Litig., 867 F. Supp. 2d 1332, 1332 (J.P.M.L. 2012) (shared

background facts not sufficient to support transfer where overlapping questions of fact not

shown).

Here, transfer should be denied because FHFA has made no showing that any common

questions of disputed fact exist and it is FHFA’s burden on this motion to do so.7 FHFA’s

the inspection of documents….”). Similarly, in Virginia, books and records actions are treated
on an expedited basis. VA. CODE ANN. § 13.1-773B.

6 In In re: Real Estate Transfer Tax Litig., FHFA opposed centralization of ten actions pending
in seven districts. Citations to FHFA Real Estate Transfer Tax Opp. refer to FHFA’s brief in
opposition to centralization. The Panel denied the motion to centralize. Order Denying
Transfer, In re: Real Estate Transfer Tax Litig., MDL No. 2394 (J.P.M.L. Sept. 27, 2012) (D.I.
214). The present matter is unrelated to In re: Real Estate Transfer Tax Litig.

7 “[I]n order to justify transfer under Section 1407 when only a minimal number of actions is
involved, the movant is under a heavy burden to show that those common questions of fact are
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analysis of common questions of fact amounts to just one paragraph of its opening brief and casts

a broad generalization over the factual allegations of the Four Actions without identifying any

disputed facts common to all Four Actions that would support transfer. See FHFA’s

Memorandum of Law (D.I. 1-1) (“Op. Br.”) at 7, see also Response of Defendants Jacob Lew

and the U.S. Department of the Treasury (D.I. 7) (“Treasury Br.”) at 3. But common underlying

or background facts are not the same as common questions of fact. Without common questions

of fact – i.e., disputed or unresolved facts common to all cases – the mere existence of a common

factual background is not enough to support transfer and consolidation of this limited number of

actions. In re: Kissi, 923 F. Supp. 2d 1367, 1369 (J.P.M.L. 2013). Although FHFA asserts that

it will “contest plaintiffs’ allegations should litigation progress” (Op. Br. at 7), it does not

identify any specific factual disputes that it contends will be material to the resolution of the

parties’ claims and that it intends to contest. At most, FHFA identifies common factual

background matters, e.g., the 2012 amendments to the PSPAs, but fails to identify any common

questions of disputed fact. See id.; Treasury Br. at 3. Indeed, FHFA’s brief argues only that

similar facts are alleged by each of the plaintiffs in the Four Actions but does not take the

necessary step of identifying which, if any, of those facts FHFA contends are in dispute. On that

basis alone, FHFA’s motion should be denied. FHFA Real Estate Transfer Tax Opp. at 7

(“Tellingly, [movant] identifies no common questions of fact to be decided in these actions.”)

(emphasis in original).

In light of the distinct claims brought in the Delaware Action, it is not surprising that

FHFA identified no common questions of disputed fact. The Delaware Action is unique on its

sufficiently complex and that the accompanying discovery will be so time-consuming as to
further the purposes of Section 1407.” In re: Garrison Diversion Unit Litig., 458 F. Supp. 223,
225 (J.P.M.L. 1978); see also In re: Scotch Whiskey, 299 F. Supp. 543, 544 (J.P.M.L. 1969).
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face in that it makes no claims under the Administrative Procedure Act (“APA”) as the Other

Designated Actions do and, instead, its claims are directed to violations of state law, including

the claim that is the central focus of the Delaware Action – the claim that the Net Worth Sweep

violates the General Corporation Law of the State of Delaware (“DGCL”) with respect to Fannie

Mae and the Virginia Stock Corporation Act (“VSCA”) with respect to Freddie Mac. None of

the Other Designated Actions raises that statutory validity claim or presses the other state law

claims asserted in the Delaware Action.

In its Motion, FHFA completely ignores the state law statutory claims that are the main

focus of the Jacobs Plaintiffs’ complaint; the existence of the state law statutory claims is

tellingly not even mentioned by FHFA. Delaware Action, D.I. 23. FHFA’s argument also

ignores that Jacobs Plaintiffs have filed an application to certify questions of first impression

under Delaware and Virginia state law to the High Courts of Delaware and Virginia, which

application awaits decision by the Delaware District Court.8 Id., D.I. 24.

Even if FHFA chooses to raise new arguments in its reply and attempts to identify

common questions of fact, FHFA cannot show that any such questions are “sufficiently

complex” or necessitate time-consuming discovery justifying transfer. See In re: Impulse

Monitoring, Inc., Humana Intraoperative Monitoring Servs. Claims & Employee Ret. Income

Sec. Act (ERISA) Litig., 84 F. Supp. 3d 1376, 1377 (J.P.M.L. 2015) (denying transfer where,

although the actions unquestionably involved common factual issues, the issues disputed were

not sufficiently complex); In re: Bally Total Fitness Holding Corp. Lifetime Membership

8 Judge Sleet stayed the Delaware Action pending this Panel’s decision on FHFA’s Motion to
Transfer. Delaware Action, D.I. 44. As a result of FHFA’s attempt to transfer the Four Actions,
resolution of the state corporation law questions of first impression are now delayed while the
Panel decides this motion despite all briefing being completed and the Jacobs Plaintiffs’ desire to
move forward expeditiously.
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Agreement Contract Litig., 883 F. Supp. 2d 1343, 1344 (J.P.M.L. 2012) (denying transfer even

where the three actions shared factual issues regarding contracts and breach, citing a lack of

complexity of factual issues). As noted, the Delaware Action asserts only state law claims, and

focuses on the prima facie invalidity of the Net Worth Sweep as a preferred stock dividend term

as a matter of Delaware and Virginia statutory law. In contrast, the factual issues in the Other

Designated Actions are directed to disputes over the administrative record. Accordingly, there

will be very few, if any, questions of fact in common between the Delaware Action and the

Other Designated Actions, and none that may exist will be sufficiently complex to warrant

transfer of the Delaware Action.9

II. Any Common Questions of Law Do Not Support Transfer

Where “[t]he overriding question in each action is one that is largely legal in nature,” the

actions are not suitable for transfer and centralization. In re: Keith Russell Judd Voting Rights

Litig., 816 F. Supp. 2d 1383 (J.P.M.L. 2011).

As noted, the Delaware Action focuses on the state law invalidity of the Net Worth

Sweep and other state law matters, whereas the three Other Designated Actions focus on APA

claims and the Books and Records Actions are summary proceedings seeking to inspect

corporate books and records. The central legal issues in the various actions, therefore, are not

the same. Even to the extent FHFA were to argue that the matters in the various actions involve

mixed questions of law and fact, the legal questions predominate. See In re Oklahoma Ins.

9 The principal “common events,” FHFA Br. at 7, at the heart of this litigation are matters of
public record and the material features of the Third Amendment to the PSPAs, and its
consequences for Fannie and Freddie and their shareholders, are undisputed. See In re: Removal
from U.S. Marine Corps Reserve Active Status List Litig., 787 F. Supp. 2d 1350, 1351 (J.P.M.L.
2011) (“These factual questions, however, are largely undisputed.”); In re: Skinnygirl Margarita
Beverage Mktg. & Sales Practices Litig., 829 F. Supp. 2d 1380, 1381 (J.P.M.L. 2011) (denying
transfer where “the central allegation . . . appears to be undisputed”).
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Holding Co. Act Litig., 464 F. Supp. 961, 964 (J.P.M.L. 1979) (“[W]hile the purportedly

common questions listed by movants … as underlying the constitutionality issue may involve

some subsidiary factual inquiries, we are convinced that each of these questions is, at best, a

mixed question of fact and of law, and that the legal aspects of these questions clearly

predominate.”); see also FHFA Real Estate Transfer Tax Opp. at 5 (“Where the actions involve

largely undisputed facts and the overriding questions in each action are legal in nature, transfer

under Section 1407 is not warranted, even if the threshold legal issues are ‘common’ across the

cases.”). Accordingly, any alleged commonality between the legal issues presented in the

Delaware Action, the Other Designated Actions, and the Books and Records Actions does not

support transfer.

III. Transfer Would Not Serve the Convenience of the Parties and Witnesses, Nor
Would it Promote the Efficient Conduct of the Four Actions

The Panel should deny FHFA’s Motion to Transfer because the issues presented in the

Delaware Action are so distinct from the claims brought in the Other Designated Actions that

consolidation would be neither convenient nor efficient. Rather, the Delaware and Virginia state

law claims are more conveniently resolved separately from the APA claims in the Other

Designated Actions. Further, any threat of inconsistent rulings does not meet FHFA’s burden to

show that transfer and consolidation will promote efficiency.10

This Panel routinely declines to transfer cases wherein the claims are sufficiently

dissimilar such that consolidation would not be efficient. In particular, where most of the

10 To the extent the oppositions of the Plaintiffs in the Other Designated Actions argue that
challenges under the APA are presumptively unsuitable for consolidation because such
consolidation would not promote efficiency, the Jacobs Plaintiffs incorporate those arguments by
reference in support of their argument that the Four Actions are not collectively suitable for
consolidation. Indeed, APA cases are typically decided on common legal issues, not questions
of fact and are thus not well-positioned for transfer and coordination. In re: Removal From U.S.
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transfer candidate cases arise under federal law, the Panel has declined to transfer cases that arise

predominantly under state law. See In re: AT&T Mobility Wireless Data Servs. Sales Tax Litig.,

710 F. Supp. 2d 1378, 1380 (J.P.M.L.) (declining to transfer an action situated in the Southern

District of Texas because the plaintiff’s claims derived entirely from Texas state law and did not

arise under the federal statute at the center of all of the other actions); Cf. In re Uranium Industry

Antitrust Litig., 466 F. Supp. 958 (J.P.M.L. 1979) (severing antitrust counterclaim from state law

claims and transferring only the antitrust counterclaim to the transferee district). On that basis

alone, the Delaware Action is distinct and should not be transferred or consolidated with the

Other Designated Actions.

Further, in light of the state statutory law issues that are the focus of the Delaware Action,

the Jacobs Plaintiffs have filed a motion to certify the state law questions of the statutory

invalidity of the Net Worth Sweep to the Delaware and Virginia High Courts. Ex. A. That

motion is fully briefed and ready to be decided. Resolution of these critical state law issues in

the respective high courts of Delaware and Virginia will likely delay proceedings in the Other

Designated Actions in the event the Panel grants FHFA’s motion. To delay the Other

Designated Actions on account of resolving the Delaware Action’s state law questions would be

inefficient and unfair to those other plaintiffs. The Panel has found that the presence of

procedural disparities among the cases weighs heavily against centralization because, far from

promoting efficiency, it delays more advanced actions and complicates proceedings. See, e.g., In

re: Uber Techs., Inc., Wage & Hour Employment Practices, No. MDL 2686, 2016 WL 439976,

Marine Corps Reserve Active Status List Litig., 787 F. Supp. 2d at 1350-51 (“These two cases,
brought under the Administrative Procedure Act, are unlike many others that the Panel routinely
encounters because there may be less pretrial discovery, and common legal issues, rather than
factual questions, may predominate the unresolved matters.”).
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at *2 (J.P.M.L. Feb. 3, 2016); In re: LVNV Funding, LLC, Fair Debt Collection Practices Act

(FDCPA) Litig., 96 F. Supp. 3d 1374, 1375 (J.P.M.L. 2015) (calling procedural disparities “the

most significant obstacle to centralization of these actions”); In re: Cymbalta (Duloxetine)

Products Liab. Litig., 65 F. Supp. 3d 1393, 1394 (J.P.M.L. 2014). By the same token, delaying

resolution of the Delaware Action’s threshold state law issues would be unjust to the Jacobs

Plaintiffs. Thus, this significant procedural difference between the Delaware Action and the

Other Designated Actions is sufficient alone to warrant denial of the motion to transfer. Indeed,

“‘principles of comity’ weigh against transfer of any action ‘that has an important motion under

submission with a court.’” FHFA Real Estate Transfer Tax Opp. at 15-16 (quoting In re L.E.

Lay & Co. Antitrust Litig., 391 F. Supp. 1054, 1056 (J.P.M.L. 1975)).

While FHFA and Treasury identify a number of other purely legal issues that may be

subject to inconsistent rulings if the Four Actions are not transferred,

[t]his Panel’s function is not to prevent district or circuit court splits on
legal issues or to orchestrate the absolute consistency of such rulings
across the United States. [T]his Panel’s central focus under the plain
language of Section 1407 is to streamline proceedings where multiple
cases address common factual questions, not common legal issues. As
such, concerns about uniformity of the law are not sufficient to justify
centralization. That is the province of the Supreme Court, which often
permits legal issues to “percolate” throughout the circuits before resolving
conflicting rulings.

FHFA Real Estate Transfer Tax Opp. at 9 (emphasis in original). Notwithstanding FHFA’s

argument to the contrary, the Panel does sometimes consider “the need to avoid inconsistent

rulings on similar issues,” but that consideration is “[u]sually . . . bolstered by the concern for

duplicative and burdensome discovery leading up to the legal issues.” In re: Medi-Cal

Reimbursement Rate Reduction Litig., 652 F. Supp. 2d 1378, 1378 (J.P.M.L. 2009). “Merely to

avoid two federal courts having to decide the same issue is, by itself, usually not sufficient to
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justify Section 1407 centralization.” Id. With FHFA having failed to raise any question of fact

that would support centralization, the premise of FHFA’s and Treasury’s argument in this regard

is unfounded.

IV. Informal Coordination Will Be Effective and Sufficient

Where, as here, informal coordination is not only possible but readily achievable, the

Panel should deny FHFA’s motion to transfer. There are only four cases subject to this Motion

to Transfer (six if the Books and Records Actions are considered included), and counsel are few

and well-positioned to coordinate the cases informally. See In re: Global Tel*Link Corporation

Inmate Calling Servs. Litig., MDL No. 2651, 2015 WL 6080343, at *1 (J.P.M.L. Oct. 13, 2015)

(denying certification because there were only two groups of counsel representing plaintiffs,

common counsel representing the sole defendant group, a limited number of actions (3), and

“voluntary coordination [was] a practicable and preferable alternative to centralization”).11

This Panel has often held that “centralization under Section 1407 should be the last

solution after considered review of all other options.” In re: Kmart Corp. Customer Data Sec.

Breach Litig., 109 F. Supp. 3d 1368, 1369 (J.P.M.L. 2015) (quoting In re: Best Buy Co., Inc.,

Cal. Song–Beverly Credit Card Act Litig., 804 F. Supp. 2d 1376, 1378 (J.P.M.L. 2011)).

Consequently, the Panel routinely denies motions to transfer when voluntary coordination and

alternative means of avoiding duplicative efforts are available. See, e.g., In re: Quest Integrity

USA, No. MDL 2671, 2015 WL 8540882, at *1 (J.P.M.L. Dec. 8, 2015); In re: Uber Techs., Inc.,

11 FHFA argues that “it is likely that there will soon be additional cases that should also be
transferred for coordinated or consolidated pretrial proceedings.” Op. Br. at 6. The speculation
of future cases is not sufficient to support transfer. In re: Intuitive Surgical, Inc., Da Vinci
Robotic Surgical Sys. Prods. Liab. Litig., 883 F. Supp. 2d 1339, 1340 (J.P.M.L. 2012) (denying
centralization in favor of voluntary coordination, and noting that factual questions were not
“sufficiently complex” and “[w]hile proponents maintain that this litigation may encompass
‘hundreds’ of cases or ‘over a thousand’ cases, we are presented with, at most, five actions.”).

Case MDL No. 2713   Document 21   Filed 04/06/16   Page 16 of 22



12

Wage & Hour Employment Practices, 2016 WL 439976, at *2; In re: Trans Union LLC Fair

Credit Reporting Act (FCRA) Litig., 923 F. Supp. 2d 1374, 1375 (J.P.M.L. 2013) (order denying

transfer where informal coordination could be achieved stating that “[n]otices of deposition can

be filed in all related actions; the parties can stipulate that any discovery relevant to more than

one action can be used in all those actions; or the involved courts may direct the parties to

coordinate their pretrial activities”).

Here, there are very few actions and therefore very few counsel, particularly for

Defendants. FHFA is represented by the law firm of Arnold & Porter, LLP in each of the Four

Actions. Treasury is represented by the Department of Justice in each of the Four Actions.

Accordingly, counsel can effectively coordinate these cases and transfer is not necessary. See In

re: Global Tel*Link Corp. Inmate Calling Servs. Litig., 2015 WL 6080343, at *1 (few involved

counsel weighed in favor of informal coordination); In re: SFPP, L.P., Railroad Property Rights

Litig., 121 F. Supp. 3d 1360, 1361 (J.P.M.L. 2015) (same). There is no reason why

consolidation will assist Defendants in coordinating discovery in these actions beyond any

coordination efforts that could easily be undertaken independently by FHFA’s and Treasury’s

attorneys. See In re Eli Lilly & Co. (Cephalexin Monohydrate) Patent Litig., 446 F. Supp. 242,

244 (J.P.M.L. 1978) (denying transfer while observing that the parties could coordinate

discovery and minimize duplication).

Indeed, some informal coordination of discovery has already taken place. Attorneys for

Plaintiffs in Saxton, Robinson, and Roberts have all been admitted under the protective order in

Fairholme Funds, Inc. v. United States, No. 13-456C (Fed. Cl.) (D.I. 265, 279 and 303), to gain

access to discovery produced in that case. The undersigned attorneys are in the process of

applying to the Court of Federal Claims for the same access. Through admission to that
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protective order, Plaintiffs in the Four Actions will have access to the same discovery produced

in Fairholme Funds. See In re: Quest Integrity USA, 2015 WL 8540882, at *1 (denying transfer

where counsel had already coordinated discovery and motions for preliminary injunction); In re:

CleanNet Franchise Agreement Contract Litig., 38 F. Supp. 3d 1382, 1383 (J.P.M.L. 2014)

(denying transfer where counsel agreed to coordinate); In re Garrison Diversion Unit Litig., 458

F. Supp. at 225 (denying transfer where discovery had already transpired in other cases that may

have been applicable).

There is no reason to believe such informal coordination cannot continue as these cases

move forward. There is also no reason that Plaintiffs’ attorneys in the Four Actions cannot

coordinate any discovery and discovery schedules across the Four Actions, or that they cannot

coordinate with counsel in the Books and Records Actions to the extent there is any overlapping

discovery in those proceedings. To the extent Defendants oppose such coordination where

Defendants are each represented by the same counsel and Defendants possess the vast majority

of discoverable information, that is further evidence that Defendants do not seek transfer for

coordination, but rather to have the Four Actions decided by a purportedly favorable court. See

Section V.A. below.

V. The U.S. District Court for the District of Columbia is Not the Proper Venue

For all of the above reasons, the Jacobs Plaintiffs oppose any transfer or consolidation of

the Delaware Action, even if the Panel believes that the Other Designated Actions would benefit

from transfer. Moreover, FHFA’s request to have the Four Actions transferred to the D.C. Court

in particular should be denied. First, FHFA’s transparent request to transfer the Four Actions to

the D.C. Court constitutes blatant forum shopping and would not encourage the just and efficient
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resolution of the Four Actions. Second, the factors the Panel usually considers do not support

transfer to the D.C. Court.

A. Transfer Would Not Promote the Just Conduct of the Actions

This Court must consider whether “transfer [will] serve any ulterior motive of any party

or parties, such as forum shopping.” In re Concrete Pipe, 302 F. Supp. 244, 256 (J.P.M.L.

1969). There can be no doubt that FHFA’s motivation to transfer the Four Actions is to put these

unique cases before a judge that FHFA believes will be favorable to its position. As admitted by

FHFA, the D.C. Court decided Perry Capital LLC v. Lew, 70 F. Supp. 3d 208 (D.D.C. 2014)

(“Perry Capital”), in favor of FHFA by dismissing those consolidated cases.12

FHFA’s selection of the D.C. Court for consolidation implicates forum shopping because

the D.C. Court dismissed the complaints in Perry Capital and the litigation is no longer pending

in that Court. In other words, FHFA has moved to consolidate the Four Actions in the D.C.

Court, even though none of those Four Actions and no other action relating to the “Net Worth

Sweep” is pending there. The previously pending cases have been appealed to the D.C. Circuit,

briefing is completed, and the D.C. Circuit will hear oral argument on April 15, 2016.

Accordingly, there is no basis for the Four Actions to be transferred to the D.C. Court, where no

action is pending.13

12 FHFA and Treasury make much of the fact that eleven related actions were filed in the District
of Columbia. Op. Br. at 11; Treasury Br. at 6. The reality is that the eight class action suits were
consolidated into a single class action, and the three individual actions were coordinated for
consideration with the class action. To date, only one decision has issued. See Perry Capital
LLC, 70 F. Supp. 3d 208.

13 To the extent Treasury argues that the appellate court’s decision in Perry Capital may provide
further guidance to the D.C. Court, the District of Delaware can evaluate such guidance to the
extent it is relevant. Treasury Br. at 6.
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Moreover, as FHFA has argued previously in opposition to a different transfer

application, transfer is unjust when the transferee court has already ruled on a “purely legal

threshold” issue that “will control all cases.” FHFA Real Estate Transfer Tax Opp. at 4. The

Panel should reject what can only be a conscious attempt “to game the system by shunting all

similar litigation to the one court where [the Defendants] already ha[ve] won an outcome in

[their] favor on [a] central legal issue common to all other cases.” Id. Here, FHFA’s true

motives are evident because FHFA relied extensively on the D.C. Court’s decision in Perry in its

motion to dismiss the Jacobs Plaintiffs’ complaint despite the substantial differences between the

two actions. Delaware Action, FHFA’s Opening Brief in Support of Motion to Dismiss, D.I. 18.

That FHFA placed unwavering reliance on the D.C. Court’s reasoning and now seeks to transfer

the Delaware Action to that Court confirms FHFA’s true motives in seeking transfer. Simply put,

FHFA’s Motion to Transfer is, in effect, asking the Panel to dismiss the Delaware Action and

subject the Jacobs Plaintiffs to the outcome of an appeal to which they are not even parties.

FHFA’s gamesmanship should not be allowed and its Motion to Transfer should be denied on

the strength of arguments FHFA itself has made previously.14

14 See also In re: CVS Caremark Corp. Wage and Hour Emp’t Practices Litig., 684 F. Supp. 2d
1377, 1379 (J.P.M.L. 2010) (“[T]he Panel’s primary purpose is not to divine the motives and
strategies of the various litigants . . . . Nevertheless, where a Section 1407 motion appears
intended to further the interests of particular counsel more than those of the statute, we would
certainly find less favor with it.”); In re: Brandywine Commc’ns Techs., LLC, Patent Litig., 959
F. Supp. 2d 1377, 1379 (J.P.M.L. 2013) (same); In re Highway Acc. Near Rockville,
Connecticut, on Dec. 30, 1972, 388 F. Supp. 574, 576 (J.P.M.L. 1975) (“There is an additional
and equally compelling reason for denying the requested transfer: . . . it appears that in this
particular litigation plaintiff’s ulterior motive for seeking transfer amounts to an attempted
misuse of the statute.”); In re: Klein, 923 F. Supp. 2d 1373, 1374 (J.P.M.L. 2013) (denying
centralization due to an “improper motive”); In re Truck Acc. Near Alamagordo, New Mexico,
on June 18, 1969, 387 F. Supp. 732, 734 (J.P.M.L. 1975).
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B. The U.S. District Court for the District of Columbia Will Not Encourage
Efficient Resolution

Previous panel decisions have addressed at least the following factors to be considered

when deciding a motion to transfer: (1) where the largest number of cases is pending; (2) where

discovery has occurred; (3) where cost and inconvenience will be minimized; and (4) the

experience, skill, and caseloads of available judges. MANUAL FOR COMPLEX LITIGATION

(FOURTH) § 20.131 (2004).

According to these factors, the D.C. Court is an improper venue for this putative MDL.

The first factor obviously disfavors the D.C. Court because no case is pending there. With

regard to the second factor above, the parties have not taken any discovery in any of the Four

Actions and, in any event, discovery is not relevant to the principal claims in the Delaware

Action, which are based on the prima facie invalidity of the Net Worth Sweep as a matter of

Delaware and Virginia Corporate Law.

Importantly, cost and inconvenience will be minimized for the Jacobs Plaintiffs to remain

in Delaware. Both of the Jacobs Plaintiffs are citizens of Delaware. The Jacobs Plaintiffs are

also represented solely by Delaware attorneys. FHFA’s motion to transfer to the D.C. Court, if

granted, would significantly increase costs and burden for the Jacobs Plaintiffs after they

purposefully chose the Delaware court to file their complaint.

Finally, with respect to the case load of available judges, the D.C. Court tends to be very

slow in resolving cases. Fifteen percent of civil cases in the D.C. Court have been pending for

more than three years which is well over the national average (nine percent).15 United States

15 The Jacobs Plaintiffs recognize that the District of Delaware also has approximately fifteen
percent of its civil cases pending for three years or more. Id. Nevertheless, transferring to a
district without any benefit in expeditious treatment of the case does not achieve the purpose of
Section 1407.
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District Courts – National Judicial Caseload Profile, http://www.uscourts.gov/statistics/table/na/

federal-court-management-statistics/2015/06/30-3 (last visited March 31, 2016). The D.C.

Court’s median time to trial (45.1 months) is also well over the national average (26.5). Id. The

District of Delaware, on the other hand, only takes 34.1 months to reach trial, nearly a year

sooner. Id. Accordingly, transfer to the D.C. Court will not achieve efficient resolution of the

Four Actions.

CONCLUSION

For the above reasons and those set forth in the oppositions filed by the other Plaintiffs,

the Panel should deny FHFA’s Motion to Transfer. Even if the Panel determines that transfer of

the Other Designated Actions would be appropriate, the Delaware Action should not be

transferred and consolidated for the above reasons.

Dated: April 6, 2016
1220576/42717

Respectfully submitted,

POTTER ANDERSON & CORROON LLP

By: /s/ Michael A. Pittenger
Myron T. Steele (DE Bar No. 000002)
Michael A. Pittenger (DE Bar No. 3212)
Christopher N. Kelly (DE Bar No. 5717)
Alan R. Silverstein (DE Bar No. 5066)
1313 North Market Street, 6th Floor
Wilmington, DE 19801
(302) 984-6000
msteele@potteranderson.com
mpittenger@potteranderson.com
ckelly@potteranderson.com
asilverstein@potteranderson.com

Attorneys for Plaintiffs David Jacobs and Gary
Hindes

Case MDL No. 2713   Document 21   Filed 04/06/16   Page 22 of 22



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 1 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 2 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 3 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 4 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 5 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 6 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 7 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 8 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 9 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 10 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 11 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 12 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 13 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 14 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 15 of 16



Case MDL No. 2713   Document 21-1   Filed 04/06/16   Page 16 of 16



BEFORE THE UNITED STATES JUDICIAL PANEL
ON MULTIDISTRICT LITIGATION

IN RE: FEDERAL HOUSING FINANCE
AGENCY, ET AL., PREFERRED
STOCK PURCHASE AGREEMENTS
THIRD AMENDMENT LITIGATION

)
)
)
)
)
)

MDL No. 2713

CERTIFICATE OF SERVICE

I hereby certify that on this 6th day of April, 2016, I electronically filed the foregoing

OPPOSITION OF PLAINTIFFS DAVID JACOBS AND GARY HINDES TO FHFA’S

MOTION FOR TRANSFER OF ACTIONS TO THE U.S. DISTRICT COURT FOR THE

DISTRICT OF COLUMBIA with EXHIBIT A, via the Panel’s Electronic Case Filing system.

Notice of this filing will be served on all parties of record by operation of the ECF System.

/s/ Michael A. Pittenger
Michael A. Pittenger
Potter Anderson & Corroon LLP
1313 North Market Street, 6th Floor
Wilmington, DE 19801
(302) 984-6000
mpittenger@potteranderson.com

Attorneys for Plaintiffs David Jacobs and
Gary Hindes

Jacobs v. Federal Housing Finance Agency
D. Delaware, No. 1:15-cv-00708

Michael Joseph Ciatti
Graciela Maria Rodriguez
King & Spalding LLP
1700 Pennsylvania Ave. NW, Suite 200
Washington, DC 20006
(202) 626-5508
mciatti@kslaw.com
gmrodriguez@kslaw.com
Attorneys for Defendant Federal Home Loan Mortgage Corporation

Case MDL No. 2713   Document 21-2   Filed 04/06/16   Page 1 of 9



2

Robert J. Stearn, Jr.
Robert C. Maddox
Richards, Layton & Finger, P.A.
920 North King Street
Wilmington, DE 19801
stearn@rlf.com
maddox@rlf.com
Attorneys for Defendants Federal Housing Finance Agency; Federal National Mortgage
Association; Federal Home Loan Mortgage Corporation

Paul D. Clement
D. Zachary Hudson
Bancroft PLLC
500 New Jersey Ave. NW, 7th Floor
Washington, DC 20001
pclement@bancroftpllc.com
zhudson@bancroftpllc.com
Attorneys for Defendant Federal National Mortgage Association

Deepthy Kishore
Thomas D. Zimpleman
U.S. Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Ave. NW
Washington, DC 20530
(202) 514-8095
Deepthy.c.kishore@usdoj.gov
Thomas.d.zimpleman@usdoj.gov
Attorneys for Defendant U.S. Department of the Treasury

Howard N. Cayne, Esq.
Asim Varma, Esq.
David B. Bergman, Esq.
Arnold & Porter LLP
601 Massachusetts Avenue, NW
Washington DC 20001
Asim.varma@aporter.com
Howard.cayne@aporter.com
David.bergman@aporter.com
Attorneys for Defendant Federal Housing Finance Agency

Case MDL No. 2713   Document 21-2   Filed 04/06/16   Page 2 of 9



3

David Evan Ross
Ross Aronstam & Moritz LLP
100 S. West Street, Suite 400
Wilmington, DE 19801
(302) 576- 1600
dross@ramllp.com
Attorneys for Movant Timothy Howard

Roberts v. Federal Housing Finance Agency
N.D. Illinois, No. 1:16-cv-02107

Christian D. Ambler
Stone & Johnson, Chartered
111 West Washington St., #1800
Chicago, IL 60602
(312) 332-5656
cambler@stonejohnsonsonlaw.com
Attorneys for Christopher Roberts; Thomas P. Fischer

AUSA – Chicago
United States Attorney’s Office
219 South Dearborn Street
Chicago, IL 60604
USAILN.ECFAUSA@usdoj.gov
Attorneys for U.S. Department of the Treasury; Jacob J. Lew

Caroline J. Anderson
Deepthy Kishore
Thomas D. Zimpleman
U.S. Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Ave. NW
Room 7305
Washington, DC 20530
(202) 305-8645
Caroline.j.anderson@usdoj.gov
Deepthy.c.kishore@usdoj.gov
Thomas.d.zimpleman@usdoj.gov
Attorneys for Defendant U.S. Department of the Treasury; Jacob J. Lew

Case MDL No. 2713   Document 21-2   Filed 04/06/16   Page 3 of 9



4

Kristen E. Hudson
Kara Allen
Chuhak & Tecson, P.C.
30 South Wacker Drive
Suite 2600
Chicago, IL 60606
(312) 855-4315
khudson@chuhak.com
kallen@chuhak.com
Attorneys for Defendant Federal Housing Finance Agency; Melvin L. Watt

Howard N. Cayne, Esq.
Asim Varma, Esq.
David B. Bergman, Esq.
Arnold & Porter LLP
601 Massachusetts Avenue, NW
Washington DC 20001
Asim.varma@aporter.com
Howard.cayne@aporter.com
David.bergman@aporter.com
Attorneys for Defendant Federal Housing Finance Agency

Saxton v. Federal Housing Finance Agency
N.D. Iowa, No. 1:15-cv-00047

Alexander Michael Johnson
Sean Patrick Moore
Brown, Winick, Graves, Gross, Baskerville & Schoenebaum
666 Grand Ave., Suite 2000
Des Moines, IA 50309-0231
(515) 242-2400
ajohnson@brownwinick.com
moore@brownwinick.com
Attorneys for Plaintiffs Thomas Saxton; Ida Saxton; Bradly Paynter

Matthew C. McDermott
Stephen H. Locher
Belin McCormick, P.C.
666 Walnut Street, Suite 2000
Des Moines, IA 50309-3989
(515) 283-4643
mmcdermott@belinmccormick.com
shlocher@belinmccormick.com
Attorneys for Federal Housing Finance Agency; Melvin L. Watt

Case MDL No. 2713   Document 21-2   Filed 04/06/16   Page 4 of 9



5

Howard N. Cayne, Esq.
Asim Varma, Esq.
David B. Bergman, Esq.
Arnold & Porter LLP
601 Massachusetts Avenue, NW
Washington DC 20001
Asim.varma@aporter.com
Howard.cayne@aporter.com
David.bergman@aporter.com
Attorneys for Defendant Federal Housing Finance Agency

Deepthy Kishore
Thomas D. Zimpleman
U.S. Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Ave. NW
Washington, DC 20530
(202) 514-8095
Deepthy.c.kishore@usdoj.gov
Thomas.d.zimpleman@usdoj.gov
Attorneys for Defendant U.S. Department of the Treasury

Kendra Lou Mills Arnold
Matthew G. Whitaker
Whitaker, Hagenow & Gustoff LLP
400 East Court Ave., Suite 346
Des Moines, IA 50309
(515) 868-0215
karnold@whgllp.com
mwhitaker@whgllp.com
Attorneys for Amicus Fairholme Funds, Inc.

Matt M. Dummermuth
Whitaker, Hagenow & Gustoff LLP
305 – 2nd Ave., SE, Suite 202
Cedar Rapids, IA 52401
(319) 849-8390
mdummermuth@whgllp.com
Attorneys for Amicus Fairholme Funds, Inc.

Case MDL No. 2713   Document 21-2   Filed 04/06/16   Page 5 of 9



6

Charles Justin Cooper
Brian Wesley Barnes
David Henry Thompson
Peter Andrew Patterson
Cooper & Kirk, PLLC
1523 New Hampshire Ave. NW
Washington, DC 20036
(202) 220-9600
ccooper@cooperkirk.com
bbarnes@cooperkirk.com
dthompson@cooperkirk.com
ppatterson@cooperkirk.com
Attorneys for Amicus Fairholme Funds, Inc.

Ryan Gene Koopmans
Ryan Wade Leemkuil
Nyemaster, Goode, West Hall & O’Brien
700 Walnut Street, Suite 1600
Des Moines, IA 50309
(515) 283-3108
rkoopmans@nyemaster.com
rleemkuil@nyemaster.com
Attorneys for Amicus Investors Unite

Michael H. Krimminger
Cleary Gottlieb Steen & Hamilton, LLP
2000 Pennsylvania Avenue, NW
Washington, DC 20006
(202) 974-1720
mkrimminger@cgsh.com
Attorneys for Amicus Investors Unite

Robinson v. Federal Housing Finance Agency
E.D. Kentucky, No. 7:15-cv-00109

Robert B. Craig
Taft Stettinius & Hollister LLP
1717 Dixie Highway, Suite 910
Covington, KY 41011-4704
(859) 547-4300
craigr@taftlaw.com
Attorneys for PlaintiffArnetia Joyce Robinson

Case MDL No. 2713   Document 21-2   Filed 04/06/16   Page 6 of 9



7

T. Scott White
Morgan & Pottinger, PSC
133 W. Short Street
Lexington, KY 40507-1395
(859) 253-4700
tsw@morganandpottinger.com
Attorneys for Federal Housing Finance Agency; Melvin L. Watt

Howard N. Cayne, Esq.
Asim Varma, Esq.
David B. Bergman, Esq.
Arnold & Porter LLP
601 Massachusetts Avenue, NW
Washington DC 20001
Asim.varma@aporter.com
Howard.cayne@aporter.com
David.bergman@aporter.com
Attorneys for Defendant Federal Housing Finance Agency

Deepthy Kishore
Thomas D. Zimpleman
U.S. Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Ave. NW
Washington, DC 20530
(202) 514-8095
Deepthy.c.kishore@usdoj.gov
Thomas.d.zimpleman@usdoj.gov
Attorneys for Defendant U.S. Department of the Treasury

Pagliara v. Federal Housing Loan Mortgage Corporation
E.D. Virginia, No. 1:16-cv-00337

Nathaniel Thomas Connally, III

Christopher T. Pickens
Hogan Lovells US LLP
Park Place II
7930 Jones Branch Dr., 9th Floor
McLean, VA 22102-6200
Tom.connally@hoganlovells.com
Christopher.pickens@hoganlovells.com
Attorneys for Plaintiff Timothy J. Pagliara

Case MDL No. 2713   Document 21-2   Filed 04/06/16   Page 7 of 9



8

Taylor Thomas Lankford
Michael Joseph Ciatti
King & Spalding
1700 Pennsylvania Ave. NW, Suite 200
Washington, DC 20006
(202) 626-5514
tlankford@kslaw.com
mciatti@kslaw.com
Attorneys for Defendant Federal Home Loan Mortgage Corporation

Ian S. Hoffman
Arnold & Porter LLP (DC)
601 Massachusetts Ave. NW
Washington, DC 20001-3743
(202) 942-6406
ian.hoffman@aporter.com
Attorneys for Movant Federal Housing Finance Agency

Pagliara v. Federal National Mortgage Association
D. Delaware, No. 1:16-cv-00193

C. Barr Flinn
Young, Conaway, Stargatt & Taylor LLP
Rodney Square
1000 N. King Street
Wilmington, DE 19801
(302) 571-6600
bflinn@ycst.com
Attorneys for Plaintiff Timothy J. Pagliara

S. Mark Hurd
Zi-Xiang Shen
Morris, Nichols, Arsht & Tunnell LLP
1201 N. Market Street
P.O. Box 1347
Wilmington, DE 19899
(302) 658-9200
SHurd@mnat.com
Zshen@mnat.com
Attorneys for Federal National Mortgage Association

Case MDL No. 2713   Document 21-2   Filed 04/06/16   Page 8 of 9



9

Jeffrey Kilduff
Mike Walsh
O’Melveny & Myers LLP
1625 Eye Street, NW
Washington, DC 20006
(202) 383-5280
jkilduff@omm.com
mwalsh@omm.com
Attorneys for Federal National Mortgage Association

Case MDL No. 2713   Document 21-2   Filed 04/06/16   Page 9 of 9


