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PRELIMINARY STATEMENT 

Section 4623(d) does not bar any of plaintiffs’ claims in this case.  That is 

why FHFA never raised § 4623(d) before the District Court or in its briefing before 

this Court.  Moreover, no matter how this Court interprets § 4623(d) with respect 

to equitable relief, the statute cannot be read to bar plaintiffs’ claims for damages.   

The plain text of § 4623(d) bars jurisdiction for claims that would “affect” 

certain actions taken by “the Director.”  The statute is unambiguous that the 

actions protected by § 4623(d) are only actions taken “by the Director” under 

Subchapter II of Chapter 46 of Title 12.  Subchapter II unambiguously provides 

that the actions of “the Director” are actions to regulate the Companies, and are 

different from the actions taken by “the Agency acting as conservator or receiver.”  

12 U.S.C. § 4617(a).  Subchapter II consistently and unambiguously treats actions 

by “the Director” as different from actions taken by “the Agency,” which is 

referred to only its capacity as “conservator or receiver.”   

Class Plaintiffs advance common law claims for breach of contract against 

Fannie Mae, Freddie Mac, and FHFA in its role as conservator for both 

Companies.  Class Plaintiffs also advance breach of fiduciary duty claims against 

these same defendants (and Treasury).  The principal remedy Class Plaintiffs seek 

for these claims is the payment of damages directly to the Class.  Since § 4623(d) 

says nothing about claims for damages against the Companies or against FHFA 
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acting as conservator, it does not bar the relief sought by Class Plaintiffs. 

ARGUMENT 

I. SECTION 4623(D) APPLIES TO REGULATORY ACTIONS TAKEN 
BY THE “DIRECTOR,” NOT ACTIONS TAKEN BY “THE 
AGENCY” AS CONSERVATOR. 

The plain text of § 4623(d) reads as follows: 
 

“Except as provided in this section, no court shall have jurisdiction to 
affect, by injunction or otherwise, the issuance or effectiveness of any 
classification or action of the Director under this subchapter (other than 
appointment of a conservator under section 4616 or 4617 of this title or 
action under section 4619 of this title) or to review, modify, suspend, 
terminate, or set aside such classification or action.” 12 U.S.C. § 4623(d). 
 

 By its plain terms, the jurisdictional bar set forth in § 4623(d) is limited to 

certain kinds of judicial relief that would affect “the issuance or effectiveness of 

any classification or action of the Director under this subchapter.”  Id.  The 

relevant “subchapter” is Subchapter II of Chapter 46 of Title 12 of the United 

States Code.  Subchapter II is entitled “Required Capital Levels For Regulated 

Entities, Special Enforcement Powers, And Reviews Of Assets And Liabilities.” 

See Title 12 U.S. Code, page 4; 12 U.S.C. §§ 4611-24.  There are currently eleven 

statutes in Subchapter II.  12 U.S.C. §§ 4611-24 (§§ 4619-21 have been repealed).  

Those eleven statutes all refer to the powers of “the Director” to take various 

actions to regulate the regulated entities.  By contrast, only one of those statutes, 12 

U.S.C. § 4617, refers to the power of “the Agency” to act as a conservator.  The 

other ten statutes in Subchapter II do not even contain the word “Agency.”  The 
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only statute in Subchapter II that contains the word “Agency” is § 4617, which 

refers to “the Agency acting as conservator or receiver.”  12 U.S.C. § 4617.  No 

statute in the Subchapter ever refers to “the Director” acting as “conservator.”  

Instead, it is always “the Agency” that acts “as conservator or receiver.”1 

Thus, since § 4623(d) refers only to actions taken by “the Director” and not 

to actions taken by “the Agency as conservator,” its jurisdictional bar 

unambiguously applies only to judicial review of the regulatory actions taken by 

“the Director” under Subchapter II, and does not apply to actions taken by “the 

Agency” as “conservator.”  When Congress uses different words or phrases in the 

same statute (such as “Director” and “Agency as conservator”), Congress is 

presumed to have intended to be referring to different things.2  As the Supreme 

Court has explained: “A familiar principle of statutory construction ... is that a 

negative inference may be drawn from the exclusion of language from one 

statutory provision that is included in other provisions of the same statute.”  

Hamdan v. Rumsfeld, 548 U.S. 557, 578 (2006).  Here, Congress excluded any 

reference to actions taken by the “Agency as conservator” in the jurisdictional bar 
                                                 
1 The only time the word “conservator” ever appears outside of § 4617 is when the 
Director’s power to appoint the Agency as a conservator is referenced briefly in § 
4618 and § 4623.  In both places, the reference reinforces the unambiguous 
distinction throughout the Subchapter that “the Director” has the power to regulate 
and to appoint “the Agency” as conservator or receiver, but it is “the Agency,” not 
“the  Director,” that acts “as conservator or receiver.”   
2 Keene Corp. v. United States, 508 U.S. 200, 208 (1993); Russello v. United 
States, 464 U.S. 16, 23 (1983). 
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of § 4623(d), with full knowledge that § 4617 (in the same Subchapter) contains 

numerous references to actions taken by the “Agency as conservator.”  It therefore 

follows that Congress did not intend § 4623(d) to apply to actions taken by the 

“Agency as conservator.” 

We attach to this brief the entirety of Subchapter II to reinforce the point. 

See Ex. A.  The eleven statutes comprising Subchapter II refer repeatedly to “the 

Director,” while referring to the “Agency” only in § 4617.  Section 4617 refers to 

“the Agency” as a distinct concept and person from “the Director,” and it is the 

Agency, not the Director, whom the statute repeatedly designates as the 

“conservator or receiver.”3  Section 4623(d) unambiguously applies only to the 

actions of “the Director” under Subchapter II; it does not apply to the actions of 

“the Agency acting as conservator or receiver.”  Since Class Plaintiffs’ claims in 

this case seek damages based on the actions of the Agency as conservator, they are 

not barred by § 4623(d). 

In addition, if § 4623(d) applied to claims challenging actions taken by the 

Agency as conservator, that would render superfluous the jurisdictional bar of § 

4617(f), violating the cardinal rule against construing any portion of a statute to be 
                                                 
3  The statute unambiguously treats “the Director” as a different person from the 
“Agency acting as conservator or receiver.”  See e.g. § 4617 12 U.S.C. § 
4617(a)(1) (“the Director may appoint the Agency as conservator or receiver….”); 
id. (“All references to the conservator or receiver under this section are references 
to the Agency acting as conservator or receiver.”); see also 12 U.S.C. §§ 4611-16, 
4619-24 (referring only to “the Director” and never to “the Agency”). 
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“inoperative or superfluous, void or insignificant.”4  Also, reading “action of the 

Director” to include “actions by the Agency as conservator” would violate not only 

the plain text, but also the principle that statutes must be construed in light of their 

entire structure and context.5 

The legislative history confirms this.  Both HERA and its predecessor 

statutes distinguish between the powers of the regulator of the Companies and the 

powers of the conservator of the Companies.6  And the origin of § 4623(d) is 12 

U.S.C. §1818(i)(1), which bars review of claims relating to “the issuance or 

enforcement of any notice or order” issued by bank regulators.  This confirms the 

original intent of § 4623(d) was to curb review of regulatory action, not action by a 

conservator.  At oral argument, FHFA’s counsel admitted that § 4623(d) addresses 

“when the Agency is regulator,” Ex. B at 69; he also admitted § 4623(d) stems 

from case law that caused Congress to enact § 1818(i), and that the Congressional 

intent was to preclude judicial review of “capital directives” issued by financial 

regulators—which obviously has nothing to do with barring review of actions 

taken by conservators.  Id. at 70-71. 
                                                 
4 Corley v. United States, 556 U.S. 303, 314 (2009). 
5 SEC v. Joiner, 320 U.S. 344, 350-51 (1943). 
6 Compare Housing & Community Development Act of 1992, Pub. L. 102-550, 
§§ 1361-1366, 1369C, 106 Stat. 3672, 3972-3986 (1992) (“1992 Act”) (codified at 
12 U.S.C. §§ 4611-4616, 4622) (powers of regulator) with 1992 Act at §§ 1367, 
1369-1369B (originally codified at 12 U.S.C. §§ 4617 and 4619-4621, and then re-
codified by HERA under § 4617) (powers of conservator).   
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The case law also confirms that § 4623(d) does not bar plaintiffs’ claims.  

No case has ever held that § 4623(d) bars claims made against FHFA as 

conservator or receiver.  Likewise, no court has interpreted the statute on which § 

4623(d) was based (12 U.S.C. §1818(i)(1)) as barring claims against an agency 

acting as conservator or receiver.7  At least one court has held that § 4623(d) 

merely bars actions relating to actions taken under § 4616(b)(4)—i.e., claims 

relating to “supervisory actions that the FHFA Director may take with respect to 

‘significantly undercapitalized’ regulated entities.”  California ex rel. Harris v. 

FHFA, 2012 U.S. Dist. LEXIS 112442, at **37-39 (N.D. Cal. 2012).8   

II. SECTION 4623(D) CANNOT BE READ TO BAR ANY DAMAGE 
CLAIMS AGAINST FANNIE, FREDDIE, OR FHFA.   

Whatever this Court may conclude about the injunctive relief barred by § 

4623(d), the statute does not bar damage claims, and is therefore irrelevant to the 

common law damage claims advanced by the Class.9   

                                                 
7 E.g., Ridder v. OTS, 146 F.3d 1035, 1039 (D.C. Cir. 1996) (§ 1818(i) limits 
review of “ongoing administrative proceedings brought by banking agencies”). 
8 FHFA’s briefing in that case admitted that § 4623(d) applies only to “FHFA[’s 
actions] in its regulatory capacity.”  Defs.’ Mot. to Dismiss at 26 [ECF 49], in Cal. 
ex rel. Harris v. FHFA, No. 10-3084 (N.D. Cal. Oct. 14, 2010) (emphasis added). 
9 Counsel for FHFA argued that they previously failed to raise § 4623(d) because 
they were “focusing on the conservatorship allegations in the complaints.” Ex. B at 
69:16-17. They now claim the Net Worth Sweep is also a regulatory action that 
imposes a “new capital paradigm,” and hence is protected by § 4623(d). Id. at 
70:18. This 11th hour assertion is not credible. It is also inconsistent with the 
Government’s insistence in the Court of Federal Claims that FHFA was acting as 
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First, the plain language of the statute does not refer to barring any claim for 

damages.  No court has ever read this statute to bar damage claims.  To the 

contrary, courts have held that the language which § 4623(d) mimics, found in § 

1818(i)(1), does not bar damages claims.10 

Second, the language used by § 4623(d) to describe the scope of claims that 

are barred as against the Director is similar to the language Congress used in § 

4617(f) to describe the scope of claims barred as against the conservator.  Compare 

12 U.S.C. 4623(d) with 12 U.S.C. § § 4617(f).  Courts have interpreted that 

language (or the language in the identical FIRREA provision) as not barring claims 

for damages.  See Hindes, 137 F.3d at 161 (“Courts uniformly have held that the 

preclusion of section 1821(j) [on which 4617(f) is based] does not affect a damages 

claim.”) (citing cases).  The District Court cited to this case law in explaining why 

§ 4617(f) does not bar the plaintiffs’ damages claims. JA 347-8. 

Third, any interpretation of § 4623(d) as barring damages claims against 

                                                                                                                                                             
an independent conservator, and not as the Government, when it agreed to the Net 
Worth Sweep.  In any event, no matter what window-dressing is put on it, the Net 
Worth Sweep breached the contractual rights of the private shareholders, who are 
entitled to claim damages for that breach.   
10 See Hindes v. FDIC, 137 F.3d 148 (3rd Cir. 1998), 165 (“We see no reason 
why…a plaintiff could not institute…an action for damages based upon the FDIC’s 
allegedly wrongful conduct without offending section 1818(i)”) (“section 
1818(i)(1) precludes the declaratory and injunctive relief, but on its face would not 
affect an appropriate constitutional claim for damages”); see also In re JPMorgan 
Chase Mortg. Modification Litig., 880 F. Supp. 2d 220, 231-32 (D. Mass. 2012); 
Rex v. Chase Home Finance LLC, 905 F. Supp. 2d 1111 (C.D. Cal. 2012). 
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FHFA and the Companies would directly contradict a number of other provisions.  

For example, § 4617(d)(3) provides for “Claims for damages” based on the 

repudiation of contracts of the regulated entities by “the conservator or receiver.”  

Section 4617(b)(18) also addresses “any final and unappealable judgment for 

monetary damages entered against the conservator or receiver for the breach 

of an agreement.”  Section 4617(b)(6) provides for the “judicial determination of 

claims” against Fannie and Freddie in receivership, and provides that “The 

claimant may file suit on a claim….” 12 U.S.C. § 4617(b)(6)(A). Similarly, § 

4617(b)(9) provides for the receiver to make “payment of claims” which are 

“determined by the final judgment of any court of competent jurisdiction.”  12 

U.S.C. §4617(b)(9).  These provisions would all be in irreconcilable conflict with § 

4623(d) if the latter were read to bar damages claims against the Companies.     

Fourth, interpreting § 4623(d) to bar claims for money damages would 

conflict with § 4617(j)(4)—and with the litigation positions taken by FHFA with 

respect to § 4617(j)(4).  Section 4617(j)(4) provides that “The Agency shall not be 

liable for any amounts in the nature of penalties or fines…”  The necessary 

implication of this provision is that there is nothing precluding the award of 

damages that do not constitute “penalties or fines.”  In litigating cases involving § 

4617(j)(4), FHFA has effectively admitted this implication.  See e.g. Higgins v. 

BAC Home Loans Servicing, LP, 2014 WL 1332825, *1 (E.D. Ky. 2014) (Fannie 
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and FHFA “argue that the claims against them must be dismissed because a federal 

statute [§4617(j)] prohibits the imposition of penalties or fines on either of them 

and the plaintiffs have failed to plead any actual damages.”).11  Even when a court 

ruled against FHFA by finding statutory awards to be “actual damages” rather than 

“penalties or fines,” id. at *6-7, FHFA’s appeal from that ruling did not invoke § 

4623(d); instead, it merely argued that § 4617(j)(4) bars “penalties or fines,” and 

the monetary awards in that case were properly characterized as “penalties or 

fines,” and not as “compensation for actual injury” or “liquidated-damages.”  Ex. C 

at 11-39.  FHFA did not even mention § 4623(d) in its briefing in that case.  It 

would have made no sense for FHFA to have battled so mightily in Higgins and 

elsewhere over the gray area between “penalties or fines” (barred) and 

“compensatory damages” (not barred) if § 4623(d) created an absolute bar against 

all damage claims against the Companies and FHFA.12   

Fifth, if Congress wanted to bar damage claims against FHFA and the 

Companies, it would not have limited § 4623(d) to claims against “the Director,” 

which by their nature are equitable or declaratory (the Director having no ability to 

pay meaningful damages).  Indeed, the Class did not even sue “the Director”; we 

sued only the Companies and FHFA. JA226-29.  Congress knows how to bar 

                                                 
11 Reversed on other grounds, 793 F.3d 688 (6th Cir. 2015). 
12 See also Raddatz v. Fed. Nat’l Mort. Assoc., 2016 WL 1129211, *6 (Ohio 2016). 
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damage claims, and did not do so here.   

Sixth, reading § 4623(d) to bar damage claims would raise a constitutional 

issue, including whether the statute is a Taking requiring just compensation. The 

Court should endeavor to avoid such interpretations.  See e.g. NLRB v. Catholic 

Bishops, 440 U.S. 490, 501 (1979); Waterview Mgmt. Co. v. FDIC, 105 F.3d 696, 

699 (D.C. Cir. 1997); Levin v. Miller, 763 F.3d 667, 672 (7th Cir. 2014).13   

In the District Court, Defendants did not argue that any statute barred the 

direct claims brought by Class Plaintiffs for damages.  Thus, the District Court 

addressed those claims on the merits.  JA347-8.  This Court should do so too.14 

 CONCLUSION 

Section 4623(d) does not bar any of the Class Plaintiffs’ claims in this case. 

 
Dated: April 22, 2016     Respectfully submitted,  
 

/s/ Hamish P.M. Hume   

                                                 
13 At oral argument, Class Plaintiffs’ counsel was unable to answer the Court’s 
question whether we raised the constitutional avoidance doctrine in our opening 
brief. We did raise it in our opening brief.  Doc.1602879 at 28-29. It was raised 
with respect to Defendants’ argument that our derivative claims are barred. It was 
not raised with respect to FHFA’s argument that § 4617 bars direct claims because 
FHFA did not make that argument in the District Court, which is why the District 
Court never addressed it, instead addressing plaintiffs’ direct claims on the merits.  
JA347-56.  After FHFA made that new argument, we rebutted it in reply, including 
with reference to the constitutional avoidance doctrine.  Doc.1602880 at 5.   
14 At argument, Defendants’ counsel made no effort to defend the District Court’s 
reasoning in dismissing our direct breach of contract claims, and never responded 
to our arguments showing the flaws in that decision and the merits of our claims. 
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CERTIFICATE OF COMPLIANCE 

Pursuant to Fed. R. App. P. 32(a)(7)(C) and this Court’s oral Order during 

the April 15, 2016 oral argument, I hereby certify that this brief  complies with the 

page limitation because the text of the brief is not in excess of 10 pages, excluding 

the parts exempted by Fed. R. App. P. 32(a)(7)(B)(iii).   

I further certify that this brief complies with the typeface requirements of 

Fed. R. App. P. 32(a)(5) and the typeface style requirements of Fed. R. App. P. 

32(a)(6) because the brief was prepared in 14-point Times New Roman font using 

Microsoft Word. 

 

Dated:  April 22, 2016 

 

 

      /s/ Hamish P.M. Hume  
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DATED:  April 22, 2016    /s/ Hamish P.M. Hume   
       Hamish P.M. Hume    
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