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In the United States Court of Federal Claims

No. 13-465C
(Filed: December 18, 2015)
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FAIRHOLME FUNDS, INC. et al.,
Application for Access to Protected
Information; Protective Order;

Net Worth Sweep; FHFA,; Treasury;
Amend Complaint

Plaintiffs,
V.

THE UNITED STATES,

0% ok ok X X X X %

Defendant.
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ORDER GRANTING CERTAIN ROBINSON ATTORNEYS ACCESS
TO PROTECTED INFORMATION

On December 11, 2015, Arnetia Joyce Robinson, plaintiff in Robinson v. FHFA, No. 15-
109 (E.D. Ky.) (“Robinson”) filed a “Notice of Filing of Applications for Access to Protected
Information of Certain Attorneys Representing the Plaintiff in Robinson v. FHFA.” The same
day, the United States filed “Defendant’s Opposition to Robinson’s Applications for Access to
Protected Information.” Ms. Robinson requests that her attorneys be admitted to the protective
order entered in this case in order to gain access to protected information obtained through the
jurisdictional discovery conducted by Fairholme Funds, Inc. (“Fairholme”), the lead plaintiff in
this case. The court construes Ms. Robinson’s notice, which is supported by counsel for
Fairholme, as a motion for admission of her attorneys to the protective order in this case. For the
reasons explained below, Ms. Robinson’s motion is granted.

Ms. Robinson’s motion relates to the litigation she instituted in the United States District
Court for the Eastern District of Kentucky (“Eastern District of Kentucky”) that challenges the
lawfulness of the Net Worth Sweep. Ms. Robinson represents that defendants in her case, the
Federal Housing and Finance Agency (“FHFA”) and the United States Department of the
Treasury (“Treasury”), intend to file a motion to dismiss her complaint, and that Fairholme
intends to file a motion for leave to submit an amicus brief in that case. Ms. Robinson argues
that Fairholme’s amicus brief will “outlin[e] the most significant materials produced in discovery
in this action in response to Defendants’ motions to dismiss” in the district court case. Robinson
Mot. 1. Further, Ms. Robinson contends, Fairholme has indicated that materials produced in this
case are “directly relevant to issues” in Administrative Procedure Act suits challenging the Net
Worth Sweep, including hers. 1d. at 2. Ms. Robinson also asserts that her request is similar to
the motion for access to protected information filed before this court by the plaintiffs in Saxton
v. FHFA, No. 15-47 (N.D. lowa). After this court granted the Saxton plaintiffs’ motion, those
plaintiffs amended their complaint pending in the United States District Court for the Northern
District of lowa. According to Ms. Robinson, once her attorneys have access to the protected
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information, she intends to amend her district court complaint. For these reasons, Ms. Robinson
filed the instant motion, contending that her attorneys need access to the protected material in
this case to enable them to amend her complaint as well as review Fairholme’s proposed amicus
brief in the Eastern District of Kentucky.

Defendant opposes the relief sought in Ms. Robinson’s motion, arguing that her request is
tantamount to seeking discovery, and that the Eastern District of Kentucky has not determined
that she is entitled to any form of discovery. Defendant also notes that because the court in
Saxton v. FHFA denied Fairholme’s motion for leave to file an amicus brief, the Eastern District
of Kentucky may similarly deny Fairholme’s motion, and it is thus premature to consider Ms.
Robinson’s motion.

The court finds defendant’s arguments unpersuasive. In an effort to zealously and
effectively represent their client, Ms. Robinson’s attorneys need access to the protected material
because those documents are directly relevant to the district court litigation. Access to the
protected information may provide grounds for Ms. Robinson to amend her complaint. Given
the circumstances, her attorneys’ request is reasonable. The fact that the information sought in
this case is subject to a protective order does not preclude another litigant from demonstrating
the need to access that material in order to fully prosecute litigation pending in another forum.
Thus, the court rejects defendant’s suggestion that a nonparty’s counsel must be denied access to
the protective material even where it is relevant in a related legal proceeding, like Ms.
Robinson’s, especially when plaintiffs in this litigation do not oppose Ms. Robinson’s request for
access.

By admitting Ms. Robinson’s attorneys to the protective order, the court does not declare
or imply that the material subject to the protective order is now available to the public or even to
Ms. Robinson, herself. Instead, access to the protected information is only granted to her
attorneys, to enable them to zealously represent their client, which includes pursuing with due
diligence all material relevant to her claims. Further, to be admitted to the protective order, her
attorneys must submit the appropriate signed declarations—as they have done—attesting to the
fact that that they “are fully familiar with the provisions of the Protective Order,” and that they
“agree that the Protective Order and any amendments thereto shall be directed to and bind
[them], and that [they] shall observe and comply with all provisions of the Protective Order.”?
Robinson Mot. Ex. A. As with any protective order, failure to abide by these requirements will
subject the attorneys to sanctions. Thus, by allowing Ms. Robinson’s attorneys access to
protected information in this case, the court is not disseminating such materials or making them
publically available. Indeed, admitting her attorneys to the protective order is not tantamount to
providing trade secrets or proprietary information to a party’s competitor, or to disclosing
classified documents. Rather, the court grants her attorneys access to protected information
because they have made a sufficient showing that access is appropriate and that they are willing
to adhere to the terms of the protective order with fidelity and alacrity.

! The necessary declarations from these attorneys are attached as Attachment A to Ms.
Robinson’s motion and are accepted by the court.



Case 1:13-cv-00465-MMS Document 279 Filed 12/18/15 Page 3 of 3

Accordingly, Ms. Robinson’s motion is GRANTED. By this order, the two attorneys
identified in the motion are admitted to the protective order and GRANTED IMMEDIATE
ACCESS.

IT IS SO ORDERED.
s/ Margaret M. Sweeney

MARGARET M. SWEENEY
Judge




