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1           THE COURT:  The date of the third amendment?
2           MS. HOSFORD:  Yes.
3           Moving on to the second issue that we raised in our
4 motion, we would ask that the Court limit the proposed scope
5 of discovery to the issues that were actually raised in the
6 February 26th order.  And as we’ve set forth in our motion
7 and in the chart that we attached to our reply, we have
8 agreed to provide documents on whether FHFA was an agent and
9 arm of the Treasury in response to requests 1, 11, 14 and 16. 

10 But the other requests that are grouped under requests
11 relating to whether FHFA is the United States vastly exceed
12 the scope of that issue.  
13           Like we are willing to produce anything that bears
14 on the relationship between the two agencies, but we are not
15 going to respond to any and all documents reflecting
16 communications between Treasury and the Justice Department,
17 which has no relevance to that issue, or documents relating
18 to whether -- FHFA’s determination that it’s obligated to
19 maximize Treasury’s return on its investment.  
20           Obviously, many of those documents are also going
21 to be privileged, but they’re not even responsive to the
22 Court’s order, which was a pre -- you know, the Court ordered
23 this discovery, as the Court knows, in advance of a motion to
24 dismiss.  And by definition, in advance of a motion to
25 dismiss, discovery should be limited to the narrow scope of

14

1 the issues on which the discovery is required.  This is not
2 the normal situation under Rule 26 where you -- you know, all
3 relevant documents to the case should be produced.
4           So, therefore, we’ve suggested that we will respond
5 to request 1A and request 4 and for the date range of July 1
6 to December 31st, 2008. 
7           The question about whether FHFA -- I’m sorry.  On
8 the question of the solvency of the enterprises and
9 expectations of profitability at the time of the

10 conservatorship, we would respond to requests 1A and 4
11 because they’re directly responsive to the Court’s order. 
12 The first one is financial projections in the possession of
13 FHFA and/or Treasury in connection with the conservatorship,
14 and the second one is documents relating to the decision to
15 leave the GSE’s existing capital structure in place.  That’s
16 exactly what the Court ordered in the order and that’s
17 exactly what we’re willing to produce documents on, and
18 within a reasonable time frame, July 1st to December 31st,
19 2008.
20           Now, in their opposition brief, Plaintiffs claim
21 that they had actually suggested that they were looking for
22 documents regarding the solvency of the enterprises, not only
23 in 2008, but throughout basically the conservatorships and
24 focusing on 2012.  But if you read their motion for discovery
25 and the declaration attached thereto, there was no mention of

15

1 any dates other than the time that the conservatorships were
2 entered into.  Plaintiffs have indicated that they mentioned
3 it in their reply brief, but it did not appear in the Court’s
4 order and we had no chance to respond to dates set forth the
5 first time in Plaintiffs’ reply brief.
6           So, on the issue of the solvency of Fannie Mae and
7 Freddie Mac, like I said, we’re okay with request 1A and
8 request 4, but requests 2, 3 and 5 go far beyond that topic. 
9 Two goes to the decision to compensate Treasury through 79.9

10 percent warrants.  That doesn’t really go to profitability,
11 and if it does, it’s satisfied by 1A.  Three goes to the
12 valuation of the warrants from 2008 to 2013.  As I mentioned,
13 that’s not within the scope of the dates.  And five, were
14 they ask about government stock dividends, that’s not even
15 related to profit because the dividends were fixed at 10
16 percent.
17           So, Plaintiffs are essentially trying to use this
18 pre-motion to dismiss decision discovery to get full-blown
19 discovery, and we think that is not warranted under the
20 circumstances of the case and not warranted in light of the
21 substantial harms and the statute that we -- that I made
22 reference to earlier. 
23           Just getting back to the statute, again, briefly,
24 there is precedent for courts to find that discovery should
25 not be produced in reliance on 4617(f).  Like I said, we’re

16

1 not asking the Court not to exercise jurisdiction over the
2 case except in the context for a motion to dismiss, which we
3 understand is deferred.  But 4617(f) is an important tool to
4 protect the conservator from the type of second guessing and
5 invasive, intrusive discovery that will have a deleterious
6 effect on its ability to manage the enterprises.
7           THE COURT:  Was there anything else?
8           MS. HOSFORD:  Nothing else, Your Honor. 
9           THE COURT:  I just have a question for you.  Could

10 you please explain the litigation position or what I see as a
11 conflict with -- or an inconsistency with, on the one hand,
12 the Government are saying Plaintiffs lack standing, this
13 Court lacks jurisdiction because the conservatorship is not
14 part of the Government, it’s not a Government entity.  And,
15 yet, when Plaintiffs seek discovery, it’s the position of the
16 United States that any documents generated by the
17 conservatorship are subject to the deliberative process
18 privilege?
19           MS. HOSFORD:  Yes, Your Honor.  First of all, there
20 is case law out there, and we cite it in our brief,
21 acknowledging that FHFA does enjoy the deliberative process
22 privilege even when it’s acting as conservator.  Even setting
23 that aside, in the context of this case, it’s very important. 
24 If the Court were ultimately to find that the FHFA is the
25 United States -- or is not the United States, I’m sorry, and
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1 previously they had had to disclose documents that would have
2 been subject to deliberative process privilege, we have a
3 potential waiver situation there and we have disclosure of a
4 lot of documents that can be very harmful to the agency under
5 the assumption that they are the United States when it could
6 ultimately be determined that they are not the United States.
7           So, FHFA is merely trying to protect its rights at
8 this point.  Because the issue is still open, they are not
9 willing to just give up on the deliberative process

10 privilege.  So, that’s the situation.
11           THE COURT:  No, I -- I -- okay.  Thank you.
12           MS. HOSFORD:  Okay.  Thank you, Your Honor. 
13           MR. COOPER:  Good morning again, Judge Sweeney.
14           THE COURT:  Good morning.
15           MR. COOPER:  Your Honor, let me just preface the
16 points I plan to make in response to counsel’s presentation. 
17 Contrary to counsel’s claim, we have attempted truly to
18 tether very tightly to this Court’s February discovery order
19 and the Court’s articulation of the issues that have been
20 placed in dispute by the Government, jurisdictional, ripeness
21 and reasonable expect -- investment-backed expectation
22 issues, carefully tried to tether them to those issues.  And
23 we believe that every one of the requests that we’ve made is
24 carefully and tightly tethered to those issues.
25           Let me first address the blanket exemptions or

18

1 privilege or relief that counsel seeks for producing a
2 particular range of documents, not just time-limited, but in
3 terms of subject matter.  Their first point, Your Honor, is
4 that for the Courts to order this discovery, it would
5 inevitably impact and affect -- restrain and affect the
6 exercise of the powers or functions of the conservator.  As
7 the Court mentioned, the provision, in and of itself on its
8 face, doesn’t reach something like discovery in a lawsuit
9 brought for damages in the Court of Federal Claims.  There’s

10 precedent on this subject, as the Court knows, from the
11 FIRREA example which provided the precise model for this
12 provision.
13           But, Your Honor, more importantly, the language of
14 the statute itself makes clear that what is contemplated
15 there is some type of judicial order that would restrain the
16 ability -- the ability of the conservator to exercise its
17 discretionary powers and functions.  There is -- it’s
18 inconceivable that a discovery order could affect the ability
19 of the conservator to exercise his powers.  To be sure, it’s
20 conceivable that it could affect or influence how the
21 conservator exercised his discretion with respect to those
22 powers.  That is conceivable.  But that’s not what the
23 statute is designed, by any means, to reach.
24           But the Court has cut through all of this with the
25 obvious and complete cure or protection for all of the

19

1 Government’s concerns, which is a protective order.  And Your
2 Honor has identified and we welcome the sanction that the
3 Court has suggested and we don’t need it because we’re
4 officers of the court.  We’ve done this many, many times, as
5 has the Government.  It has engaged in protective orders in
6 countless cases.  Countless cases, Your Honor. 
7           THE COURT:  I thought it would -- I thought a bit
8 of increased security by fashioning what I mentioned a few
9 minutes ago, because of the leak that occurred in Judge

10 Wheeler’s case -- we handle bid protest cases involving
11 millions and millions of dollars every day and we don’t have
12 leaks.  And attorneys representing a Plaintiff have direct
13 access to the opposing clients’, the Defendant/Intervenor’s,
14 proprietary information, information that is so sensitive it
15 could make or break a corporation and we don’t have leaks. 
16 But there was a leak in Judge Wheeler’s case and it seemed to
17 me that instead of perhaps economics driving it, it could
18 have been either somewhat politically motivated or -- I mean,
19 I don’t know.  I’m just speculating and judges shouldn’t
20 speculate.
21           But it occurred to me that if I had this caulk in
22 place, this severe sanction looming, that when counsel is
23 tapping various associates or paralegals or whomever to
24 assist in a review of documents, the fear of God would be put
25 in that individual that there would not be a leak because it

20

1 will be so -- the sanction will be swift and so severe that
2 that person would lose their job and in addition to facing
3 other sanctions that I could fashion, that, you know, their
4 direct employer, Plaintiffs’ counsel, would come down on them
5 like a ton of bricks and that you would just emphasize the
6 importance of -- which I’m sure you do in every case, but you
7 would emphasize the importance of the sanctity of that
8 protective order.
9           MR. COOPER:  To be sure, Your Honor. 

10           THE COURT:  And I have no doubt all of the counsel
11 in this room, in front of the bar, for that matter behind the
12 bar, would never do anything to violate a protective order. 
13 But in case someone on Plaintiffs’ side might be so
14 sympathetic for the Plaintiff that their heart would overcome
15 common sense and they would do something unprincipled, they
16 would think twice before they did it.
17           MR. COOPER:  Yes, Your Honor.  But, of course --
18 and, Your Honor, that is a complete protection for the
19 interest the Government has advanced and that it has
20 supported with its declarations.  That interest is founded on
21 one concern.  One concern.  Public disclosure.  Public
22 disclosure of the information that is exchanged in discovery. 
23 That is what it found -- it bases its request for this
24 sweeping exemption essentially from discovery and what it
25 bases its request for these time limitations.  Public
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1 disclosure.  The protective order completely protects against
2 that -- against that possibility, Your Honor.
3           Let’s really just pause for a moment and consider
4 what it is the Government is claiming here.  They’re claiming
5 a privilege -- a sweeping and blanket privilege that flows,
6 they say, from this statutory provision that just doesn’t
7 exist, one that basically says, in discovery, in a case
8 properly brought before this Court for money damages, not for
9 equitable injunction type relief, but for money damages,

10 there can be no discovery, period.  It’s a new privilege
11 essentially, governmental privilege that they’re inventing.
12 And it, Your Honor, just doesn’t exist.  But even if it did,
13 it would be completely addressed by the protective order.
14           Let me move to the deliberative process privilege
15 claim that counsel makes, and it directs this claim as well
16 to the discovery requested with respect to profitability in
17 requests 1 through 5, and the requests made with respect to
18 when, whether and how the conservatorships may be terminated,
19 requests 6 through 10.  I want to make two threshold points
20 on that.  
21           First, there is no blanket categorical privilege
22 for deliberative process or any other privilege.  Documents
23 are privileged standing in their own shoes, each document. 
24 In a claim of privilege, the burden is on the party asserting
25 a privilege to establish that a document or information or,

22

1 you know, the answer to a deposition question, whatever it
2 may be, is privileged information.  And that’s true of the
3 deliberative process privilege.  It’s true of the executive
4 privilege.  It’s true of every privilege.  And, so, there’s
5 no blanket -- there’s no blanket exemption from having to go
6 through the document-by-document process and to provide a log
7 to the other side so those claims can -- can at least, at
8 that level, be verified as being reasonable.
9           Now, the second point, Your Honor, the Court put

10 your finger on it, is that the Government, first, concedes --
11 and there’s certainly no dispute between the parties here --
12 that Fannie and Freddie are private corporations.  So, no
13 matter what else they may claim, they’re not claiming that
14 documents in Fannie and Freddie’s possession are privileged,
15 and it’s obvious that they can’t be.  But they’re going
16 farther and they’re saying specifically that FHFA, as
17 conservator for Fannie and Freddie, and they say this in
18 terms, is not the United States, it is Fannie and Freddie. 
19 It is as though we are seeking relief in this case and
20 seeking discovery from the management of private
21 corporations.  That’s their argument, Your Honor, as the
22 Court points out.
23           And, Your Honor, we’ve said to be sure, no, FHFA is
24 a Government agency, this Court has got Tucker Act
25 jurisdiction over our claim against the Government for the

23

1 conduct of Treasury and FHFA together in imposing the third
2 amendment, the Net Worth Sweep.  And in response to their
3 claim that that’s not true, of course, we asked for
4 discovery.  Well, we think it’s true.  We think your public
5 statements essentially make that true and our discovery
6 request cites specific public documents that -- you know,
7 through our discovery requests.  We give an example of a
8 public document that is of the ilk that we’re requesting.
9           But, Your Honor, our point is the Government can’t

10 both say our client, FHFA, is not the United States; it’s not
11 an arm or an agent of Treasury; it wasn’t acting for the
12 benefit of the taxpayers.  All of the metrics that the Court
13 itself identified in the discovery order don’t exist as a
14 matter of fact.  They can’t say that on the one hand and then
15 say, but we can’t -- we’re not going to give you the
16 information going to that issue because we’re relying on a
17 uniquely government privilege that they’ve just excluded
18 their client from claiming with their own position.  They
19 can’t do both of those -- 
20           THE COURT:  And so far, I haven’t gotten -- I
21 haven’t received a good answer from the Government.  Counsel
22 is very able.  But counsel has expressed concern of what
23 could happen if certain documents are released, which I do
24 not want to see happen, but counsel didn’t answer to my
25 satisfaction the discrepancy between sort of using the

24

1 deliberative process as sword and shield.  On one hand, FHFA
2 is a government entity, you know, for purposes of booting the
3 Plaintiffs out of court and not part of the Government, but
4 for purposes of forwarding discovery, all of a sudden
5 deliberative process is appropriate because they are part of
6 the Government.  So, it’s a schizophrenic approach and I’m
7 just waiting to hear a reasonable explanation.
8           MR. COOPER:  Well, Your Honor, I don’t think you’ll
9 find one, particularly in light of the fact that, as I

10 mentioned, it is the Government’s burden to establish its
11 entitlement to the privilege.  And out of its own mouth, it
12 disqualifies it -- disqualifies itself from the very
13 privilege that they seek, that uniquely governmental
14 privilege not available to private parties and certainly not
15 available to the conservator if the conservator is not the
16 United States as they maintain.
17           The other thing I’d like to address on this is
18 counsel’s claims made in their briefing to the Court and here
19 again and emphasized here, that what we’re seeking is
20 information relating to ongoing deliberations within the
21 agencies with respect to how, whether and when the
22 conservatorships will be terminated.  That’s -- 
23           THE COURT:  Well, I do have a -- I do have a
24 concern about that.  Here’s why and why I’d like to see
25 discovery in waves.  I -- right now, at this juncture, we’re
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1 not here to determine whether or not a taking occurred.  What
2 we are determining is whether the Plaintiffs can meet the
3 United States’ jurisdictional challenge, which is these --
4 the conservators, the conservatorship, is not part of the
5 United States.  It’s not a government agency, excuse me. 
6 It’s not a government agency.  Therefore, the Plaintiffs are
7 not properly before this Court because in this Court, the
8 only entity that can be sued is the United States Government.
9           MR. COOPER:  Your Honor, that -- 

10           THE COURT:  So, some of the requests seem to get
11 into merits arguments.
12           MR. COOPER:  Yes.
13           THE COURT:  And that concerns me because I’m not
14 allowing, I think -- as the breadth of discovery that
15 Plaintiff seeks, I think, and I understand why advocates do
16 it, they’re looking for too much.  But I think the Government
17 is offering too little.  
18           MR. COOPER:  Well, Your Honor, on that point, I
19 want to -- first of all, I want to agree with the Court’s
20 point, but to add this, and that’s their jurisdictional
21 claim, isn’t only that FHFA is not the United States; it is
22 also that this case is not ripe for your consideration.  And
23 that is the claim under which they seek to shield and to
24 prevent discovery with respect to profitability, these
25 profitability projections that we have sought and they’ve

26

1 agreed to provide, at least with respect to those narrow time
2 ranges and -- and on that, let me just go ahead and make the
3 point before I lose it, which is that they’ve basically said,
4 okay, we’ll give you this information, the information
5 relating to profitability projections and when, whether and
6 how the conservatorships will be terminated, we’ll give you
7 that for two narrow time ranges.  
8           One, the seven-and-a-half months before the third
9 amendment, that is from, I think, January 1st, 2012 to August

10 17th, 2012, when the Net Worth Sweep was adopted.  Those
11 seven-and-a-half months, we’ll give you that.  And we’ll give
12 you that information with respect to the period of time when
13 the conservatorships were put in place.  And, again, their
14 claim for not giving us any of the information relating to
15 those two ripeness issues in between is -- it’s not clear. 
16 I’m not sure what it is.  
17           Because, Your Honor, how is it going to be -- how
18 do they support the proposition that this is -- what they’re
19 willing to give us is deliberative process -- is not
20 deliberative process and is not a threat to the ongoing
21 management of conservatorships, but what they’re not willing
22 to give us between those two dates somehow is.  The only
23 possible claim has to be that it’s just too burdensome, and
24 they haven’t made that claim.  They haven’t made that
25 argument.

27

1           But, Your Honor, on the ripeness issue, the issue
2 here is not -- or at least let me put it this way.  Counsel
3 argues emphatically that this relates to ongoing
4 deliberations within the Government, within the agencies
5 about how, whether and when the conservatorships will
6 terminate.  And they say that isn’t and can’t be known
7 because it will be Congress that terminates those --
8 terminates those conservatorships if and when they ever are
9 terminated.

10           Your Honor, the issue isn’t before this Court,
11 isn’t what decision is Congress going to make.  If that were
12 the question, there would never be a ripe case before this
13 Court, because every case that is brought before this Court,
14 Congress can change it like that with legislation.  It can --
15 if Congress enacted a measure that would appeal the Net Worth
16 Sweep, which they could certainly do, well, my case would be
17 transformed substantially in this courtroom.  It could do
18 that.  It could do any number of things.
19           But what Congress may or may not do is not the
20 question here.  It’s whether or not the Government has made a
21 policy decision with respect to when, whether and how the
22 conservatorships will terminate, and it clearly has, or at
23 least our point is that there’s a wealth of public
24 information and statements to support the proposition that it
25 has.  And in the face of their denial that it has, we’re

28

1 entitled to discovery to bring information to this Court to
2 prove that this case is ripe.  It is ripe.  
3           The Government has basically made the decision --
4 the policy decision that the Government, the FHFA, will never
5 end the conservatorships.  They have said -- and they will
6 not be ended unless and until Congress does so, and they say
7 that in their papers.  We anticipate, they say over and over,
8 that Congressional action will be what ultimately resolves
9 the question about Fannie and Freddie and the

10 conservatorships.
11           And, so, they’ve made the decision that the
12 conservatorships will continue in kind of a state of
13 perpetual servitude, Fannie and Freddie, to the Government as
14 the Government extracts from Fannie and Freddie all of their
15 earnings and the OMB, and a document attached to our appendix
16 projects profitability projection.  And by the way, I asked
17 my colleagues to find out how many public reports the
18 Government, FHFA, Treasury, OMB have published that include
19 projections of the profitability of the future financial
20 performance of Fannie and Freddie.  We’ve been able to come
21 up with 83.  That’s that stack right there, are public
22 profitability reports, Your Honor. 
23           The notion that information with respect to
24 profitability is so sensitive is difficult to take in the
25 light of that.  But -- 
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From: ExecSecProcessUnit@treasury.gov
To: Nauset75@treasury.gov
Cc: ExecSecStaff@do.treas.gov; ExecSecProcessUnit@treasury.gov
Subject: GSE Stress Test Projections
Date: Friday, July 06, 2012 4:04:54 PM
Attachments: _R Illustrative FNM Financial Forecast with Stress Scenarios.ppt

Sir,

Per your conversation earlier this week with Tim Bowler, the attached presentation reviews
financial projections for Fannie Mae under three credit scenarios designed by the housing
team. Tim Bowler noted that developing GSE scenario analysis is complicated as past results
were binary in nature. Prior to the crisis credit losses were very small, while recent losses
materially exceeded any expectations heading into the crisis. Notwithstanding this, the
presentation provides a good reference point for evaluating Fannie Mae’s ability to withstand
stress over the next 10 years, with and without the net worth sweep the housing team has been
discussing.

Sam Valverde will follow up on any questions or comments you may have regarding this
deck.
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